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December 16, 2019 

Dear Friends and Colleagues, 

On Friday, January 31, 2020, the Rhode Island Public Defender (RIPD) and Rhode Island 
Association of Criminal Defense Lawyers (RIACDL) are sponsoring what is sure to be an 
interesting and thought provoking free event entitled,  

SUMMIT ON FINES, FEES & MANDATORY ASSESSMENTS IN CRIMINAL CASES – 
Worth the Cost? Or Impediment to Reentry, Rehabilitation & Recovery?  

A Legal, Public Health & Educational Response. 

A flyer, detailed agenda (including time and location), and index to e-handouts (available soon 
on the RIPD and RIACDL websites) for the program are enclosed. 

The program is designed for those interested in addressing systemic problems in our state’s 
criminal justice system that impede the successful reentry of offenders into society as 
productive members. In proposing public policy and other solutions, the program will address 
difficult questions in novel ways, such as incorporating the latest research into the negative 
impact of exorbitant, punitive, and mandatory court costs, fees, and assessments in criminal 
cases, both on public health and on the rehabilitation of offenders post-incarceration. Our 
keynote speaker, Chris Maselli, former RI State Senator and Deputy Majority Leader, will 
address the growing problem of real ‘debtors prisons’, both in Rhode Island and across the 
United States, only one of several criminal justice reform issues that he feels passionately about 
and that have occupied his time both during and after his release from prison. Sarah Martino, 
from the Center for Prisoner Health and Human Rights; Rahul Vanjani, MD, Assistant Professor 
of Medicine, Warren Alpert Medical School at Brown University; and Annajane Yolken, MPH, 
Executive Director, Protect Families First, Co-Chair, Substance Use Policy, Education, and 
Recovery, will discuss the unique public health and other challenges imposed on those recently 
released from prison and in recovery, while others will address the issue from personal 
experience. 
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Finally, Nick Horton, Open Doors; Rachel Black, formerly Brown University; and Natalia 
Friedlander, Esq., Staff Attorney, Rhode Island Center for Justice, will engage in a lively panel 
discussion that will include:  

• the “lay of the land” under both state and federal law 
 

• scant resources devoted to incarcerating those who owe mandatory court costs, fees, 
and assessments in criminal cases are vastly outweigh the moneys realized 
 

• groundbreaking and comprehensive legislation passed by the RI General Assembly in 
2008 that reformed the ways in which court costs, fines, fees, and restitution were 
supposed to be assessed, collected, and in appropriate cases, waived in whole or in part 
 

• observance of these reforms primarily in the breech 
 

• suggested changes necessary to make these reforms effective, now 

We not only hope that you (and others like you interested in meaningful reforms in this 
important area that you might care to bring with you) can attend, but also that you bring your 
individual perspectives, experience, and passion to this impactful and important issue.  

The program is free and open to the public but first you must register in order to 
attend! Please do so by going to https://tinyurl.com/finesfeesRI and following the instructions. 
Additional information is in the flyer and agenda covered by this letter. E-handouts described in 
the enclosed index will be available soon at the RIPD and RIACDL websites the links to which are 
set out above. If you should have any questions or problems registering please feel free to 
contact me at any time. My personal contact information is set out below (e-mail preferred). 

I look forward to seeing you in January. 

 

Respectfully, 

Michael A. DiLauro 
Assistant Public Defender // 
Director of Training & Legislative Liaison 
---- 
Chairperson: 
RIACDL Education & Legislation Committees 

160 Pine Street  
Providence, RI  02903 
401-222-3492 // 401-222-1526 [PRIVATE LINE] 
401-487-3644 [CELL] // 401-222-3289 [FAX] 
mdilauro@ripd.org [E-MAIL // WORK] 
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                                        The Rhode Island Public Defender 

& 

Rhode Island Association of Criminal Defense Lawyers  

Proudly Present: 

SUMMIT ON FINES, FEES & MANDATORY ASSESSMENTS IN CRIMINAL CASES – 

Worth the Cost? Or Impediment to Reentry, Rehabilitation & Recovery?  

A Legal, Public Health & Educational Response. 

 

 

 

 

Each session will conclude with ample time for questions & answers! 

I. 9:30 a.m. Registration & Networking: 30 Minutes 
 

II. Welcome & Opening Remarks        
        

III. Keynote Speaker: 30 Minutes  
 

 

 

Chris Maselli has a powerful and compelling story to tell about his experiences as a RI state senator 
including serving as a Deputy Majority Leader, Chairman of the Rules Committee, and member of the 
Judiciary Committee where he worked on a number of criminal justice reform issues; then a downfall that 
resulted in him serving 27 months in federal prison; and ultimately a successful return to the practice of 
law. Since his release and reinstatement Chris has sought to help others by actively engaging with a 
number of Rhode Island criminal justice stakeholders on a variety of issues relating to the rehabilitation 
and reentry of returning citizens, in many respects a continuation of the work Chris did in the Senate. 
Foremost on that list is the ever increasing burden of escalating court costs, fines, and fees, a huge 
problem across the United States and especially in Rhode Island that can and often does result in failure 
to pay and incarceration. Chris’ story and his thoughts on these and other issues are eloquently and 
powerfully told in the recent book he co-authored with Paul Lonardo released this past May entitled, “The 
New Debtor’s Prison: Why All American’s Are in Danger of Losing Their Freedom. 

Christopher B. Maselli, Esq. 
Law Offices of Thomas E. Badway 

 
 
 

Friday, January 31, 2020, 9:30 a.m. to 4:00 p.m. 

RI Department of Health, 3 Capitol Hill, The Cannon Building Auditorium 
(Basement) Providence, RI  02903 

IT IS STRONGLY RECOMMENDED THAT ATTENDEES ENTER THE CANNON 
BUILDING ON ITS NORTH SIDE / ORMS STREET ENTRANCE! 
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IV. Incarceration & Health: Reframing the Discussion: 100 Minutes 

 
 
 
 
 
 
 
 
 
 

 

 

Description: The financial burden imposed by court-imposed fines and fees is extremely difficult 
for many justice-involved citizens who already struggle to make ends meet. But if we look 
deeper, we begin to see much broader implications for how being in debt to the courts impacts 
individuals' health and well-being. This session will explore how and why health impact is crucial 
to include in any discussion on court fines and fees by: 1) highlighting the health profile of those 
most impacted by the issue; 2) reviewing the research on the public health impact of court debt; 
3) presenting examples from a local primary care practice; and 4) having a discussion with 
Rhode Islanders who can speak from personal experience about the intersection of court fines 
and fees and health/behavioral health. 

                                                                    LUNCH 

On your own but the cafeteria at RIDOA diagonally across the street 
from the Statehouse is easy walking distance and comes highly 

recommended! 

V. 1:30 p.m. REAL People, REAL Money, REAL Problems: 50 Minutes 

Description: Outside of a small handful of individuals serving sentences of life without the 
possibility of parole, EVERY OFFENDER sentenced to the ACI eventually attains their release 
from prison. What happens when the courts raise money on their backs by the imposition of 
exorbitant and mandatory court costs, fees, and assessments set by the General Assembly, 
some of which bear little if any relationship or relevance to the offense charged? Does this 
additional hardship visited upon offenders at their most vulnerable serve as an impediment to 
the all-important “The R’s” – Rehabilitation, Recovery & Reentry? If so, how? We’ll hear the 
powerful stories of offenders caught in the vice of exorbitant, mandatory, and counterproductive 
courts costs, fees, and assessments; the impediments they pose to “The Three R’s”; and their 
inefficiency and ineffectiveness as a device to raise revenue for the state. 

Speakers: TBD 

Speakers: 
 

Sarah Martino, MPA, Deputy Director, Center for Prisoner Health 
and Human Rights at the Miriam Hospital 

 
Rahul Vanjani. MD, Assistant Professor of Medicine, Warren 

Alpert Medical School at Brown University  
 

Annajane Yolken, MPH, Executive Director, Protect Families First; 
Co-Chair, Substance Use Policy, Education, and Recovery PAC 

 
Other Speakers: TBD 
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VI. PANEL DISCUSSION. What the Heck Happened?: 100 Minutes 

 

 
 
 
 
 
 

 

 

Description: Most people believe (correctly) that both the United States and Rhode Island 
Supreme Courts have ruled that it is unconstitutional to imprison a person simply because they 
are poor. But the devil is in the details. Courts not only in Rhode Island but across the United 
States have found creative ways to do just that. 

The panel will discuss and review: 

• The “lay of the land” under both state and federal law suggesting strategies for litigation 
purposes both systemically and on a case by case basis. 
 

• Groundbreaking and comprehensive legislation passed by the RI General Assembly in 2008 
that reformed the ways in which court costs, fines, fees, and restitution were supposed to 
be assessed, collected, and in appropriate cases, waived in whole or in part. The key 
component of the legislation made it easier and faster for a court to assess an indigent 
defendant’s ability to pay. Research commencing in 2015 proved that these reforms are 
usually honored in the breech and that approximately 17% of all commitments to the ACI 
annually are as a result of an inability to pay. 

 
• The changes necessary to make these reforms effective, now. 

 
----------------------------------------------------------------------------------------------------------------------- 

THE RHODE ISLAND ASSOCIATION OF CRIMINAL DEFENSE LAWYERS (RIACDL) AND 
RHODE ISLAND PUBLIC DEFENDER (RIPD) PRESENT THIS FREE PROGRAM FOR ANY 

AND ALL INTERESTED IN THESE IMPORTANT ISSUES! 

Subject to Supreme Court Rule IV.3, the sponsors of this program are requesting that the MCLE 
Commission approve a maximum of six (6.0) credits for those attending this program as well as  

credit towards re-certification of court appointed counsel and six (6.0) hours of the CLE 
requirement for criminal case panels in the District, Superior, and Supreme Courts.  

Program speakers, topics, and length are subject to change with notice. 

Nick Horton, Open Doors 
 

Rachel Black, Educational Resource Strategies,  
formerly Brown University 

                                               Natalia Friedlander, Esq., Staff Attorney, 
Rhode Island Center for Justice 

 
Moderator: Michael A. DiLauro, Assistant Public Defender //  

Director of Training & Legislative Liaison 
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ALL ATTENDEES WILL RECEIVE A COMPREHENSIVE SET OF 
ONLINE MATERIALS AVAILABLE SOON AT: 

 

• RIACDL: https://www.riacdl.org 
 

• RIPD: http://www.ripd.org 
 

                                                  REGISTRATION 

 

• This program is FREE(!) but you need to register in order to attend. 
 

• Register by going to https://tinyurl.com/finesfeesRI and following the 
instructions. 
 

• Additional information in the flyer and letter that accompany this 
agenda. 
 

• HAVE QUESTIONS? NEED HELP? CONTACT (e-mail preferred): 

Michael A. DiLauro         
 Assistant Public Defender //      
 Director of Training & Legislative Liaison 

Chairperson: RIACDL Education & Legislation Committees  

-------------------------------------------- 

160 Pine Street        
 Providence, RI  02903        
 401-222-3492 // 401-222-1526 [PRIVATE LINE]    
 401-487-3644 [CELL] // 401-222-3289 [FAX] 

mdilauro@ripd.org [E-MAIL // WORK] 

 

https://www.riacdl.org/
http://www.ripd.org/
https://tinyurl.com/finesfeesRI
mailto:mdilauro@ripd.org
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The Rhode Island Public Defender & Rhode Island Association of Criminal Defense Lawyers  

Proudly Present: 

SUMMIT ON FINES, FEES & MANDATORY ASSESSMENTS IN CRIMINAL CASES –  
 Worth the Cost? Or Impediment to Reentry, Rehabilitation & Recovery?   

 A Legal, Public Health & Educational Response. 

 

INDEX TO HANDOUTS & MATERIALS: Unless otherwise noted available 
at http://www.ripd.org/FinesFeesManatoryAssessments.html or http://www.riacdl.org (click on 
‘COURT COSTS SUMMIT’ at top of page) 

• NOTES: STATE BANS ON DEBTORS’ PRISONS AND CRIMINAL JUSTICE DEBT (online 
Harvard Law Review article @ pp. 1024-1045 addressing the constitutionality of 
incarcerating those unable to pay court costs, fines, and fees) 
 

• 2019 RIPL Chapters 217 & 236. Legislation passed in 2019 that amends RIGL Sec. 31-11-
25 to require that an ability to pay hearing be held before a driver’s license may be 
suspended for non-payment of fines. 
 

• Steve Ahlquist, A conversation with Attorney General Peter Neronha at the 49th Annual 
Meeting of Common Cause Rhode Island, Uprise Rhode Island online article (11/12/19) 
   

• Menendez, et al, The Steep Costs of Criminal Justice Fees and Fines: A Fiscal Analysis of 
Three States and Ten Counties, The Brennan Center for Justice at New York University 
School of Law (11/12/19)          
    

• Anderson, et al, CAUGHT IN RHODE ISLAND: An investigation into how court fees and 
fines trap low-income Rhode Islanders in poverty, The College Hill Independent (4/19/19) 
 
Also available online with links to supporting raw data at https://www.theindy.org/1739 
 

• Costs Billl. Several versions of draft legislation seeking to enhance and strengthen the 
reforms enacted by the RI General Assembly in 2008.      
  

• Patel & Philip, CRIMINAL JUSTICE DEBT: A Toolkit for Action, The Brennan Center (2012) 
  

• Salas & Ciolfi, DRIVEN BY DOLLARS: A State-By-State Analysis of Driver’s License 
Suspension Laws for Failure to Pay Court Debt, Legal Aid & Justice Center (Fall, 2017) 
 

• Financial Statements. Retrieved from the RI Judiciary website, these 3 forms purport to be 
the Financial Assessment Instrument (FAI) mandated by the legislature in 2008 to quickly 

http://www.ripd.org/FinesFeesManatoryAssessments.html
http://www.riacdl.org/
https://www.theindy.org/1739
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assess and evaluate the ability of defendants in criminal cases to pay courts costs, fines, 
and fees            
  

• 2019—H 5196.  
 
o Legislation seeking to enhance and strengthen the reforms enacted by the RI 

General Assembly in 2008 
 
o Notes of the hearing before the House Judiciary Committee on 2/6/19   

  
• Meko-Lincon.pdf. Tracy Jan, et al, After prison, more punishment. The Washington Post 

(9/3/19) 
 
This extensive piece in the Washington Post about Rhode Island’s own Meko Lincoln 
speaks directly to the issues of barriers faced by returning citizens and the challenges they 
meet in obtaining housing, employments, education, and supporting their families. 

 
•  Memo_Costs_Bill. Memo to RIPD attorneys and RIACDL members summarizing the 

legislation passed by the RI General Assembly in 2008 (7/15/08) 
 

• MOTIF Magazine, (4/4-18/19). Articles on court debt and poverty at pp. 10-11. 
 

• National Association for Public Defense (NAPD): materials on court costs, fines, and fees 
 
o Letter to Attorney General Sessions (1/18/18) 
 
o NAPD POLICY STATEMENT ON THE PREDATORY COLLECTION OF COSTS, 

FINES, AND FEES IN AMERICA’S CRIMINAL COURTS (5/3/15) 
 

• Rahul Vanjani, MD, On Incarceration and Health: Re-Framing the Discussion, New England 
Journal of Medicine (6/22/17) 

 
• Family Life Center (now ‘Open Doors’) 

 
o POLICY BRIEF: JAILING THE POOR: COURT DEBT AND INCARCERATION IN RI 
 
o Court Debt and Related Incarceration in Rhode Island from 2005 through 2007 (April 

2008) 
 

 
• Lizzie Presser, When Medical Debt Collectors Decide Who Gets Arrested, Pro Publica 

(10/16/19)            
  
  



Page 3 of 3 
 

• Rachel Black 
 
o Written Testimony in support of 2019—H 5196 
 
o Memo to House Judiciary Committee in support of 2019—H 5196 
 
o Protecting vs. Policing: Indigent Defendants in Rhode Island’s Court Debt Collection 

Regime. Brown University Senior Thesis (April, 2016)     
  

• TIMBS v. INDIANA, No. 17–1091, Supreme Court of the United States (US, 2/20/19). 
Holding that: 
 

o The 8th Amendments Excessive Fines Clause is an incorporated protection 
applicable to the States under the 14th Amendment’s Due Process Clause. 

 
o Prohibition embodied in the Excessive Fines Clause carries forward protections 

found in sources from Magna Carta to the English Bill of Rights to state constitutions 
from the colonial era to the present day.  

 
o Protection against excessive fines has been a constant shield throughout Anglo-

American history for good reason 
 
o Such fines undermine other liberties 
 
o Lower court’s forfeiture order vacated and remanded     

  
• Anjali Tsui, They Loan You Money. Then They Get A Warrant for Your Arrest, Pro Publica 

(12/3/19)             
 

• Ursillo-PJ-Ltr.pdf. Letter to Presiding Justice Gibney dated 12/16/19 covering and 
questioning the legality of a Superior Court Clerk’s Office memo dated 7/28/09 prohibiting 
the waiver of the $100.00 fee necessary for a successful expungement order to enter. 

 
• YLS-Colloquim.pdf. Who Pays? Fines, Fees, Bail, and the Cost of Courts, Yale Law School, 

Public Law Research Paper No. 644 (4/25/18). Available at  http://www.riacdl.org (click on 
‘COURT COSTS SUMMIT’ at top of page) 
and https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3165674 

 
This remarkable resource is a comprehensive effort that explores the causes, impact, and 
potential solutions to the difficult problems posed when user fees are relied upon to help 
finance our justice system. 

 

 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3165674##
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3165674##
http://www.riacdl.org/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3165674
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NOTES 

STATE BANS ON DEBTORS’ PRISONS 
AND CRIMINAL JUSTICE DEBT 

 
Since the 1990s, and increasingly in the wake of the Great Reces-

sion, many municipalities, forced to operate under tight budgetary 
constraints, have turned to the criminal justice system as an untapped 
revenue stream.1  Raising the specter of the “debtors’ prisons” once 
prevalent in the United States,2 imprisonment for failure to pay debts 
owed to the state has provoked growing concern in recent years.3  
These monetary obligations are not contractual liabilities in the ledger 
of an Ebenezer Scrooge,4 but sums that the state itself assesses through 
the criminal justice system.  Sometimes called “legal financial obliga-
tions” (LFOs), the total debt generally includes a mix of fines, fees, 
court costs, and interest.5  And unlike civil collection actions (for the 
most part6), incarceration is very much on the menu of sanctions that 
the unpaid creditor, usually a municipality,7 can impose. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 1 See, e.g., Nicholas M. McLean, Livelihood, Ability to Pay, and the Original Meaning of the 
Excessive Fines Clause, 40 HASTINGS CONST. L.Q. 833, 886–87 (2013); Alexandra Natapoff, 
Misdemeanor Decriminalization, 68 VAND. L. REV. 1055, 1098–99 (2015). 
 2 See infra section III.A, pp. 1034–38. 
 3 See, e.g., Alec Karakatsanis, Policing, Mass Imprisonment, and the Failure of American 
Lawyers, 128 HARV. L. REV. F. 253, 262–63 (2015); McLean, supra note 1, at 885–91; Campbell 
Robertson, Suit Alleges “Scheme” in Criminal Costs Borne by New Orleans’s Poor, N.Y. TIMES 
(Sept. 17, 2015), http://www.nytimes.com/2015/09/18/us/suit-alleges-scheme-in-criminal-costs 
-borne-by-new-orleanss-poor.html.  At the same time, however, legal commentators have been 
concerned about imprisonment for criminal debt since at least the 1960s.  See, e.g., Derek A. 
Westen, Comment, Fines, Imprisonment, and the Poor: “Thirty Dollars or Thirty Days,” 57 
CALIF. L. REV. 778, 787 n.79 (1969) (listing sources). 
 4 In addition to featuring in DAVID COPPERFIELD (1850) and LITTLE DORRIT (1857), 
debtors’ prisons lurk in the shadows of Dickens’s classic A CHRISTMAS CAROL (1843).  Those 
who did not pay the debts so meticulously recorded by the shivering Bob Cratchit could have 
been thrown in prison by Scrooge — part of why he was so hated and feared by his debtors.  See 
CHARLES DICKENS, A CHRISTMAS CAROL AND OTHER CHRISTMAS BOOKS 71–72 (Robert 
Douglas-Fairhurst ed., Oxford Univ. Press 2006) (“[B]efore [our debt is transferred from Scrooge] 
we shall be ready with the money; and even though we were not, it would be a bad fortune in-
deed to find so merciless a creditor in his successor.”). 
 5 See, e.g., State v. Blazina, 344 P.3d 680, 680–81, 684 (Wash. 2015); ACLU OF WASH. & CO-
LUMBIA LEGAL SERVS., MODERN-DAY DEBTORS’ PRISONS 3 (2014), http://aclu-wa.org/sites 
/default/files/attachments/Modern%20Day%20Debtor%27s%20Prison%20Final%20(3).pdf [http:// 
perma.cc/X66N-G5EA] (“[T]he average amount of LFOs imposed in a felony case is $2540 . . . .”); 
Developments in the Law — Policing, 128 HARV. L. REV. 1706, 1727–29 (2015). 
 6 In some circumstances, courts can exercise their contempt power to imprison debtors for 
failure to pay civil debts.  See, e.g., Lea Shepard, Creditors’ Contempt, 2011 BYU L. REV. 1509, 
1526–27. 
 7 See Telephone Interview with Douglas K. Wilson, Colo. State Pub. Def., Office of the State 
Pub. Def. (Oct. 21, 2014) (notes on file with Harvard Law School Library). 
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This practice both aggravates known racial and socioeconomic in-
equalities in the criminal justice system8 and raises additional con-
cerns.  First, assessing and collecting such debt may not be justifiable 
on penal grounds.  Instead, it seems to be driven primarily by the need 
to raise revenue, an illegitimate state interest for punishment, and one 
that, in practice, functions as a regressive tax.9  Second, imprisonment 
for criminal justice debts has a distinctive and direct financial impact.  
The threat of imprisonment may create a hostage effect, causing debt-
ors to hand over money from disability and welfare checks, or induc-
ing family members and friends — who aren’t legally responsible for 
the debt — to scrape together the money.10 

Take the story of Harriet Cleveland as a window into the problem: 
Cleveland, a forty-nine-year-old mother of three from Montgomery, 
Alabama, worked at a day care center.11  Starting in 2008, Cleveland 
received several traffic tickets at a police roadblock in her Montgom-
ery neighborhood for operating her vehicle without the appropriate in-
surance.12  After her license was suspended due to her nonpayment of 
the ensuing fines and court costs, she continued to drive to work and 
her child’s school, incurring more debt to Montgomery for driving 
without a license.13  Over the course of several years, including after 
she was laid off from her job, Cleveland attempted to “chip[] away” at 
her debt — while collection fees and other surcharges ballooned it up 
behind her back.14  On August 20, 2013, Cleveland was arrested at her 
home while babysitting her two-year-old grandson.15  The next day, a 
municipal judge ordered her to pay $1554 or spend thirty-one days in 
jail.16  She had no choice but to “sit out” her debt at the rate of $50 per 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 8 See, e.g., WILLIAM J. STUNTZ, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE 2, 
6–7 (2011); Karakatsanis, supra note 3, at 254; Natapoff, supra note 1, at 1065. 
 9 See Natapoff, supra note 1, at 1098 & n.208; Developments in the Law — Policing, supra 
note 5, at 1734.  This concern is amplified by the growing trend toward outsourcing portions of 
the criminal justice system, such as collection, to private actors like Sentinel Offender Services, a 
probation company that wields the threat of imprisonment via contract with the state.  See id. at 
1726–27. 
 10 See, e.g., Robertson, supra note 3 (describing how a debtor’s mother and sister “scraped to-
gether what money they [could]”). 
 11 See Sarah Stillman, Get Out of Jail, Inc., NEW YORKER (June 23, 2014), http://www 
.newyorker.com/magazine/2014/06/23/get-out-of-jail-inc [http://perma.cc/5SU8-EF72]. 
 12 Id. 
 13 Id. 
 14 Id.; see also Amended Complaint at 2, Cleveland v. City of Montgomery, No. 2:13-cv- 
00732 (M.D. Ala. Nov. 12, 2013) [hereinafter Complaint, Cleveland v. Montgomery], http:// 
www. s p l c e n t e r .o r g /s i t e s / d e f a u l t / f i l e s / d o w n l o a d s / c a s e / a m e n d e d _ c o m p l a i n t- _h a r r i e t _ c l e v e l a n d _ 0 . p d 
f [http://perma.cc/Y4CM-99AK]. 
 15 Complaint, Cleveland v. Montgomery, supra note 14, at 2; see Stillman, supra note 11. 
 16 Complaint, Cleveland v. Montgomery, supra note 14, at 4. 
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day.17  In jail, “[s]he slept on the floor, using old blankets to block the 
sewage from a leaking toilet.”18 

Stories like Cleveland’s have inspired a naissance of advocacy and 
scholarship that challenge the legal basis for incarceration upon non-
payment of criminal justice debts.19  But existing approaches have 
failed to recognize an alternate potential font of authority: state bans 
on debtors’ prisons.20  Most commentators have thus far focused on 
the 1983 Supreme Court case Bearden v. Georgia.21  Bearden held that 
a court cannot, consistently with the Fourteenth Amendment, revoke 
parole for failure to pay criminal debt when the debtor has made “suf-
ficient bona fide” efforts to pay.22  Bearden established a powerful (al-
beit somewhat vague) standard that protects debtors whose inability to 
pay isn’t willful, by requiring courts to hold ability-to-pay hearings.23  
But, as argued below, certain types of criminal justice debtors fall un-
der an even higher degree of protection than Bearden provides. 

Another type of legal claim should be considered alongside 
Bearden: one based on the many state constitutional bans on debtors’ 
prisons.24  These state bans were enacted over several decades in the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 17 Id. at 7. 
 18 Stillman, supra note 11.  Cleveland sued the city, alleging that Montgomery’s debt collection 
procedures and her resultant incarceration violated the Alabama and U.S. Constitutions.  See 
Complaint, Cleveland v. Montgomery, supra note 14, at 2–3.  They ultimately settled.  See Judicial 
Procedures of the Municipal Court of the City of Montgomery for Indigent Defendants and Non-
payment, Cleveland v. City of Montgomery, No. 2:13-cv-00732 (M.D. Ala. Sept. 12, 2014) [herein-
after Settlement Agreement, Cleveland v. Montgomery], h t t p : / / w w w . s p l c e n t e r . o r g / s i t e s / d e f a u l t / f i l e s 
/ d o w n l o a d s / c a s e / e x h i b i t _ a _ t o _ j o i n t _ s e t t l e m e n t _ a g r e e m e n t _ - _ j u d i c i a l _ p r o c e d u r e s - _ 1 4 0 9 1 2 
. p d f [http://perma.cc/ZAH6-DFQS].  Still, as described below, there’s reason to suspect such set-
tlements will not completely solve the problem.  Cf. infra notes 55–59 and accompanying text (dis-
cussing judicially created solutions in certain states). 
 19 See infra Part II, pp. 1032–34. 
 20 See infra Part III, pp. 1034–43. 
 21 461 U.S. 660 (1983). 
 22 Id. at 662; see also id. at 661–62.  The Court also required that a court consider whether 
alternate sanctions (such as a restructured payment schedule or community service) could meet 
the state’s interest in punishment and deterrence before resorting to incarceration.  See id. at 672. 
 23 Under Bearden, what counts as “bona fide efforts” was left unspecified, apart from vague 
references to searching for employment or sources of credit.  See id. at 668.  This kind of open-
ended standard, taken on its own terms, may generate a number of problems.  It may leave too 
much discretion in the hands of the same legal actors responsible for the state of play.  See Recent 
Legislation, 128 HARV. L. REV. 1312, 1316 (2015).  And it seems ill-equipped to protect impover-
ished debtors who see no reason to embark upon, much less document, futile searches for credit or 
employment. 
 24 While outside the scope of analysis here, Professor Beth Colgan has argued that incarcera-
tion for criminal justice debt might also violate the Excessive Fines Clause of the Eighth 
Amendment.  See U.S. CONST. amend. VIII; Beth A. Colgan, Reviving the Excessive Fines 
Clause, 102 CALIF. L. REV. 277 (2014).  Others assert that certain prison conditions arguably vio-
late the Cruel and Unusual Punishments Clause or the Thirteenth Amendment’s prohibition on 
involuntary servitude.  See U.S. CONST. amend. VIII; id. amend XIII; Class Action Complaint at 
57–58, Jenkins v. City of Jennings, No. 4:15-cv-00252 (E.D. Mo. Feb. 8, 2015) [hereinafter  
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first half of the nineteenth century, as a backlash against imprisonment 
for commercial debt swept the nation.  While the contemporary dis-
cussion on criminal justice debt often makes cursory reference to this 
historic abolition of debtors’ prisons,25 the legal literature contains no 
sustained analysis of whether the state bans on debtors’ prisons might 
invalidate some of what’s going on today. 

This Note takes a first pass at this missing constitutional argument.  
Part I describes the contemporary problem with criminal justice debt 
in greater detail.  Part II covers a range of preexisting federal constitu-
tional limitations on imprisonment for criminal justice debt.  Part III 
introduces the state bans and argues that they should be held to apply 
to some fines for regulatory offenses, costs, and definitionally civil 
debts — both as a matter of sound interpretation of state law and as a 
matter of federal equal protection doctrine.  Leaving traditional fines 
and restitution outside the scope of the state bans, this proposal would 
nonetheless engage with the most problematic types of criminal justice 
debt.  Part IV explains why it makes good sense to subject the new 
debtors’ prisons to the two-tiered regulation of both Bearden and these 
state bans, in the form of new imprisonment-for-debt claims. 

I.  CRIMINAL JUSTICE DEBT 

Since a large portion of criminal justice debt is routed through mu-
nicipal courts that aren’t courts of record,26 systemic, nationwide data 
aren’t easily generated.  But out of the mix of disturbing narratives 
and reports one can distill several common elements.  Underlying the 
debts is a range of crimes, violations, and infractions, including shop-
lifting, domestic violence, prostitution, and traffic violations.27  The 
monetary obligations come under a mix of labels, including fines, fees, 
costs, and interest, and are generally imposed either at sentencing or as 
a condition of parole.28  Arrest warrants are sometimes issued when 
debtors fail to appear in court to account for their debts, but courts of-
ten fail to give debtors notice of summons, and many debtors avoid the 
courts out of fear of imprisonment.29  When courts have actually held 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
Complaint, Jenkins v. Jennings], http://equaljusticeunderlaw.org/wp/wp-content/uploads/2015/02 
/Complaint-Jennings-Debtors-Prisons-FILE-STAMPED.pdf [http://perma.cc/LM7S-LZW2]. 
 25 See, e.g., Sarah Dolisca Bellacicco, Note, Safe Haven No Longer: The Role of Georgia Courts 
and Private Probation Companies in Sustaining a De Facto Debtors’ Prison System, 48 GA. L. 
REV. 227, 234 (2013). 
 26 See, e.g., Telephone Interview with Douglas K. Wilson, supra note 7. 
 27 See id. 
 28 See sources cited supra note 5. 
 29 See CIVIL RIGHTS DIV., U.S. DEP’T OF JUSTICE, INVESTIGATION OF THE FERGUSON 

POLICE DEPARTMENT 45–50 (2015) [hereinafter DOJ, FERGUSON INVESTIGATION], http:// 
 w w w . j u s t i c e . g o v / s i t e s / d e f a u l t / f i l e s / o p a / p r e s s - r e l e a s e s / a t t a c h m e n t s / 2 0 1 5 / 0 3 / 0 4 / f e r g u s o n _ p o l i c e  
_ d e p a r t m e n t _ r e p o r t . p d f [http://perma.cc/8CQS-NZ9F]. 
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the ability-to-pay hearings required by Bearden30 — and they’ve often 
neglected to do so31 — such hearings have been extremely short, as 
many misdemeanor cases are disposed of in a matter of minutes.32  
Debtors are almost never provided with legal counsel.33  The total 
amount due fluctuates with payments and added fees, sometimes wild-
ly, and debtors are often unaware at any given point of the amount 
they need to pay to avoid incarceration or to be released from jail.34  
Multiple municipalities have allowed debtors to pay down their debts 
by laboring as janitors or on a penal farm.35  One Alabama judge 
credited debtors $100 for giving blood.36 

The problem is widespread.  In Colorado, Linda Roberts’s offense 
of shoplifting $21 worth of food resulted in $746 of court costs, fines, 
fees, and restitution.37  Ms. Roberts, who lived exclusively on SNAP 
and Social Security disability benefits, “sat out” her debt by spending 
fifteen days in jail.38  And in Georgia, Tom Barrett was sentenced to 
twelve months of probation for stealing a can of beer.39  But six 
months in, despite selling his blood plasma, Barrett still couldn’t pay 
the costs associated with his sentence — including a $12-per-day ankle 
bracelet, a $50 set-up fee, and a $39-per-month fee to a private proba-
tion company — and faced imprisonment.40  A 2010 Brennan Center 
report flagged problematic “criminal justice debt” practices in fifteen 
states, including California, Texas, Michigan, Pennsylvania, and New 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 30 See Bearden v. Georgia, 461 U.S. 660, 672 (1983). 
 31 See, e.g., Complaint, Jenkins v. Jennings, supra note 24, at 43 (“The City prosecutor and 
City judge do not conduct indigence or ability-to-pay hearings.  Regular observers of the City 
court have never once seen an indigence or ability to pay hearing conducted in the past decade.”). 
 32 See, e.g., HUMAN RIGHTS WATCH, PROFITING FROM PROBATION 4–5 (2014), https:// 
www.hrw.org/sites/default/files/reports/us0214_ForUpload_0.pdf [http://perma.cc/Y8BN-GVZ2]; 
Karakatsanis, supra note 3, at 262. 
 33 See, e.g., Karakatsanis, supra note 3, at 263–64. 
 34 See, e.g., ALICIA BANNON ET AL., BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE 

DEBT: A BARRIER TO REENTRY 18 (2010), http://www.brennancenter.org/sites/default/files 
/legacy/Fees%20and%20Fines%20FINAL.pdf [http://perma.cc/6SVB-KZKQ]; HUMAN RIGHTS 

WATCH, supra note 32, at 23. 
 35 See Class Action Complaint at 1–3, Bell v. City of Jackson, No. 3:15-cv-732 (S.D. Miss. Oct. 
9, 2015) [hereinafter Complaint, Bell v. Jackson], https://assets.documentcloud.org/documents 
/2455850/15-10-09-class-action-complaint-stamped.pdf [https://perma.cc/3CKT-XXX4] (describing 
reduction of debt at a rate of $58 per day of work); Karakatsanis, supra note 3, at 262 ($25 per 
day). 
 36 Campbell Robertson, For Offenders Who Can’t Pay, It’s a Pint of Blood or Jail Time, N.Y. 
TIMES (Oct. 19, 2015), http://www.nytimes.com/2015/10/20/us/for-offenders-who-cant-pay-its-a 
-pint-of-blood-or-jail-time.html. 
 37 Recent Legislation, supra note 23, at 1314. 
 38 Id. at 1314 & n.25. 
 39 Joseph Shapiro, Measures Aimed at Keeping People Out of Jail Punish the Poor, NPR (May 
24, 2014, 4:58 PM), http://www.npr.org/2014/05/24/314866421/measures-aimed-at-keeping-people 
-out-of-jail-punish-the-poor. 
 40 Id. 
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York.41  A 2010 ACLU report claimed that required indigency inquir-
ies — the heart of the constitutional protection provided by Bear- 
den — were markedly absent in Louisiana, Michigan, Ohio, Georgia, 
and Washington.42 

And the problem is deeply engrained, at least in some places.  The 
best evidence to date is the Department of Justice’s 2015 report on  
the Ferguson Police Department.  The investigation revealed that Fer-
guson law enforcement — including both police and the municipal 
court — was deployed to raise revenue.43  In March 2010, the city’s fi-
nance director emailed then–Police Chief Thomas Jackson: 

[U]nless ticket writing ramps up significantly before the end of the year, it 
will be hard to significantly raise collections next year.  What are your 
thoughts?  Given that we are looking at a substantial sales tax shortfall, 
it’s not an insignificant issue.44 

In 2013, the municipal court issued over 9000 warrants for failure to 
pay fines and fees resulting in large part from “minor violations such 
as parking infractions, traffic tickets, or housing code violations.”45  
The city also tacked on fines and fees for missed appearances and 
missed payments — and used arrest warrants as a collection device.46 

The problem has become especially severe — or has at least drawn 
increased attention — within the past several years.47  In 2015, non-
profits Equal Justice Under Law and ArchCity Defenders sued the cit-
ies of Ferguson48 and Jennings,49 Missouri, alleging that they were 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 41 See BANNON ET AL., supra note 34, at 6. 
 42 See ACLU, IN FOR A PENNY: THE RISE OF AMERICA’S NEW DEBTORS’ PRISONS 17 
(2010), http://www.aclu.org/files/assets/InForAPenny_web.pdf [http://perma.cc/2C7C-X56S] (Loui-
siana); id. at 29 (Michigan); id. at 43 (Ohio); id. at 55 (Georgia); id. at 65 (Washington). 
 43 See DOJ, FERGUSON INVESTIGATION, supra note 29, at 3, 9–10. 
 44 Id. at 10. 
 45 Id. at 3. 
 46 See id. at 42, 53.  Residents of Ferguson also suffered unconstitutional stops and arrests, see 
id. at 18, misleading information about court dates and appearances, see id. at 46, and, of course, 
the death of Michael Brown at the hands of the police in August 2014, see id. at 5. 
 47 See, e.g., Joseph Shapiro, Civil Rights Attorneys Sue Ferguson over “Debtors Prisons,” NPR 
(Feb. 8, 2015, 9:03 PM), http://www.npr.org/blogs/codeswitch/2015/02/08/384332798/civil-rights 
-attorneys-sue-ferguson-over-debtors-prisons (“We’ve seen the rise of modern American debtors 
prisons, and nowhere is that phenomenon more stark than in Ferguson and Jennings municipal 
courts and municipal jails . . . .” (quoting lawyer Alec Karakatsanis)); The New Debtors’ Prisons, 
THE ECONOMIST (Nov. 16, 2013), http://www.economist.com/news/united-states/21589903-if-you 
-are-poor-dont-get-caught-speeding-new-debtors-prisons [http://perma.cc/5M9N-74HT]. 
 48 See Class Action Complaint, Fant v. City of Ferguson, No. 4:15-cv-00253 (E.D. Mo. Feb.  
8, 2015) [hereinafter Complaint, Fant v. Ferguson], h t t p : / / e q u a l j u s t i c e u n d e r l a w . o r g / w p / w p  - c o n t e n t 
/ u p l o a d s / 2 0 1 5 / 0 2 / C o m p l a i n t - F e r g u s o n - D e b t o r s - P r i s o n - F I L E - S T A M P E D . p d f [h t t p : / / p e r m a . c c 
/MVJ9-Q9CQ].  As of October 2015, the case had survived a contentious motion to dismiss — the 
judge had initially dismissed, then reconsidered and reinstated, two allegations of unconstitutional 
imprisonment for debt — and was moving toward trial. 
 49 See Complaint, Jenkins v. Jennings, supra note 24. 
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running the equivalents of modern debtors’ prisons.50  The Ferguson 
complaint described a “Kafkaesque journey through the debtors’ pris-
on network of Saint Louis County — a lawless and labyrinthine 
scheme of dungeon-like municipal facilities and perpetual debt.”51  
Equal Justice Under Law and the Southern Poverty Law Center have 
also sued a handful of other municipalities,52 and the ACLU has pur-
sued an awareness campaign in a number of states, sending letters to 
judges and mayors in Ohio53 and Colorado.54 

Facing this pressure from advocates and litigants, cities, courts, and 
legislatures have made some changes.  The city of Montgomery settled 
in 2014, agreeing to conduct the constitutionally required hearings, 
produce audio recordings,55 provide public defenders, and adopt a 
“presumption of indigence” for defendants at or below 125% of the 
federal poverty level.56  In Ohio, Chief Justice Maureen O’Connor 
took rapid action, issuing guidance materials to clarify the procedures 
trial and municipal judges should take before imprisoning debtors for 
failure to pay.57  The Supreme Court of Washington confirmed in 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 50 See Complaint, Fant v. Ferguson, supra note 48, at 3. 
 51 Id. at 7. 
 52 Two lawsuits against the City of Montgomery have settled.  See Settlement Agreement, 
Cleveland v. Montgomery, supra note 18; Agreement to Settle Injunctive and Declaratory Relief 
Claims, Mitchell v. City of Montgomery, No. 2:14-cv-00186 (M.D. Ala. Nov. 17, 2014) [hereinafter 
Settlement Agreement, Mitchell v. Montgomery], http://equaljusticeunderlaw.org/wp/wp-content 
/uploads/2014/07/Final-Settlement-Agreement.pdf [http://perma.cc/R8S9-HW4N].  As of the time 
of publication, Equal Justice Under Law had litigated (or is litigating) similar issues against Jen-
nings, Missouri; Ferguson, Missouri; New Orleans, Louisiana; Jackson, Mississippi; and Ruther-
ford County, Tennessee.  See Permanent Injunction, Jenkins v. City of Jennings, No. 4:15-cv-00252 
(E.D. Mo. Sept. 16, 2015); Complaint, Fant v. Ferguson, supra note 48; EQUAL JUSTICE UNDER 

THE LAW, Shutting Down Debtors’ Prisons, http://equaljusticeunderlaw.org/wp/current-cases 
/ending-debtors-prisons/ [http://perma.cc./56WT-6RLC] (last visited Nov. 23, 2015). 
 53 See Letter from Christine Link, Exec. Dir., ACLU of Ohio, et al., to Chief Justice Maureen 
O’Connor, Ohio Supreme Court (Apr. 3, 2013), http://www.acluohio.org/wp-content/uploads/2013 
/04/2013_0404LetterToOhioSupremeCourtChiefJustice.pdf [http://perma.cc/R3T5-WPEL]. 
 54 See Recent Legislation, supra note 23, at 1313 n.13.  In 2012 and 2013, the ACLU of Colorado 
sent letters to Chief Justice Bender of the Colorado Supreme Court and three Colorado municipali-
ties.  See, e.g., Letter from Mark Silverstein, Legal Dir., ACLU of Colo., and Rebecca T. Wallace, 
Staff Att’y, ACLU of Colo., to Chief Justice Michael Bender, Colo. Supreme Court, and Judge John 
Dailey, Chair, Criminal Procedure Comm. (Oct. 10, 2012), http://static.aclu-co.org/wp-
content/uploads/2013/12/2012-10-10-Bender-Dailey-Wallace.pdf [http://perma.cc/5F9Y-U7RC]; 
Letter from Rebecca T. Wallace, Staff Att’y, ACLU of Colo., and Mark Silverstein, Legal Dir., 
ACLU of Colo., to Herb Atchison, Mayor of Westminster, Colo. (Dec. 16, 2013), http://static.aclu-co 
.org/wp-content/uploads/2014/02/2013-12-16-Atchison-ACLU.pdf [http://perma.cc/7ZZS-X3RL]. 
 55 See Settlement Agreement, Mitchell v. Montgomery, supra note 52, at 2–3. 
 56 See Settlement Agreement, Cleveland v. Montgomery, supra note 18, at 1. 
 57 See OFFICE OF JUDICIAL SERVS., SUPREME COURT OF OHIO, COLLECTION OF FINES 

AND COURT COSTS IN ADULT TRIAL COURTS (2015), http://www.supremecourt.ohio.gov 
/Publications/JCS/finesCourtCosts.pdf [http://perma.cc/43AE-V32F]; see also Taylor Gillan, Ohio 
Supreme Court Warns Judges to End “Debtors’ Prisons,” JURIST (Feb. 7, 2014, 7:14 AM),  
h t t p : / / j u r i s t . o r g / p a p e r c h a s e / 2 0 1 4 / 0 2 / o h i o - s u p r e m e - c o u r t - w a r n s - j u d g e s - t o - e n d - d e b t o r s - p r i s o n s . p h p 
[http://perma.cc/EA4L-BKHJ]. 
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March 2015 that the sentencing judge must make “an individualized 
inquiry into the defendant’s current and future ability to pay before 
the court imposes [criminal justice debt].”58  And in August 2015, Fer-
guson Municipal Judge Donald McCullin withdrew almost 10,000 ar-
rest warrants issued before 2015.59  As for legislatures, in 2014, the 
Colorado General Assembly almost unanimously passed a bill requir-
ing courts to make ability-to-pay determinations on the record before 
imprisoning debtors for nonpayment of debt.60  And in 2015, both the 
Georgia61 and Missouri62 legislatures passed laws addressing the issue. 

Perhaps this pushback will resolve the concerns described above.  
But there are many reasons to think there’s a long road ahead.  First, 
some of the responses leave unresolved the substantive definition of 
indigence for the purposes of ability-to-pay hearings.63  Without such a 
definition, discretion is left to the same courts that have been imprison-
ing criminal debtors thus far.64  Second, even tightly written laws,65 
settlements, and resolutions need to be enforced, which requires ac-
countability and monitoring.66  Abolishing the new debtors’ prisons is 
as much a test of moral and societal conviction as it is of sound draft-
ing.  And finally (of course) some states haven’t taken much action, if 
any, to address the issue — nor has it been raised in the federal courts 
within the last decade, apart from the litigation previously discussed. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 58 State v. Blazina, 344 P.3d 680, 685 (Wash. 2015). 
 59 See Krishnadev Calamur, A Judge’s Order Overhauls Ferguson’s Municipal Courts, THE 

ATLANTIC (Aug. 25, 2015), http://www.theatlantic.com/national/archive/2015/08/judges-order 
-overhauls-fergusons-municipal-courts/402232 [http://perma.cc/7R4J-CPCZ].  Additionally, the 
Supreme Court of Missouri recently amended its rules to require municipal judges to push back 
deadlines or allow installment plans for debtors who couldn’t pay court costs, fines, and fees.  See 
Order Dated December 23, 2014, re: Rule 37.65 Fines, Installment or Delayed Payments — Re-
sponse to Nonpayment (Mo. Dec. 23, 2014) (en banc), http://www.courts.mo.gov/sup/index 
. n s f / d 4 5 a 7 6 3 5 d 4 b f d b 8 f 8 6 2 5 6 6 2 0 0 0 6 3 2 6 3 8 / f e 6 5 6 f 3 6 d 6 b 5 1 8 a 8 8 6 2 5 7 d b 8 0 0 8 1 d 4 3 c [h t t p : / / p e r m a . c c 
/BTX3-4ERC]. 
 60 See Recent Legislation, supra note 23, at 1313, 1315. 
 61 Georgia’s law provides guidance for courts in indigency determinations.  See Act of May 5, 
2015, 2015 Ga. Laws 422. 
 62 Missouri’s law clamps down on raising revenue through traffic fines and removes incarcera-
tion as a penalty for traffic offenses.  See Act of July 9, 2015, 2015 Mo. Laws 453. 
 63 See Recent Legislation, supra note 23, at 1316–19 (criticizing the lack of such a definition in 
recent Colorado legislation).  
 64 See id. at 1316. 
 65 The Missouri legislation, for example, seems to constrain municipal collection of criminal 
justice debt within certain domains.  See Act of July 9, 2015, 2015 Mo. Laws at 457 (codified at 
MO. REV. STAT. § 479.353(2) (West, Westlaw through 2015 Veto Sess.)) (prohibiting confinement 
for traffic violations except in enumerated situations). 
 66 See, e.g., Telephone Interview with Nathan Woodliff-Stanley, Exec. Dir., ACLU of Colo. 
(Oct. 23, 2014) (notes on file with Harvard Law School Library); Telephone Interview with Alec 
Karakatsanis, Co-Founder, Equal Justice Under Law (Apr. 14, 2015) (notes on file with Harvard 
Law School Library). 



  

1032 HARVARD LAW REVIEW [Vol. 129:1024 

II.  FEDERAL CONSTITUTIONAL LIMITATIONS 

Legal commentators have long recognized that the federal constitu-
tion imposes limits on imprisonment for criminal justice debt under 
the Equal Protection and Due Process Clauses.  This Part outlines 
those limits, which stem from two main lines of cases in the 1970s  
and early 1980s, and undergird almost all debt-imprisonment litigation 
today. 

The first line of cases prohibits states from discriminating on the 
basis of indigence when contemplating imprisonment for nonpayment 
of criminal justice debt.  In Williams v. Illinois,67 the defendant’s fail-
ure to pay a fine and costs would have resulted in a term of imprison-
ment beyond the statutory maximum.68  And in Tate v. Short,69 the de-
fendant’s failure to pay would have resulted in imprisonment when the 
statute didn’t allow for imprisonment at all.70  The Court struck down 
imprisonment in each case.71  The third and most discussed case in the 
trilogy, Bearden v. Georgia, struck down the automatic revocation of 
parole for nonpayment of criminal justice debt.72  Bearden established 
a “bona fide efforts” test that asks how seriously one has tried to secure 
employment and credit, in addition to measuring assets.73  The 
Bearden line of cases thus endeavors to shield criminal justice debtors 
making a good faith effort to pay, while leaving willful nonpayment 
unprotected.74 

The second line of cases limits states’ ability to treat civil debtors 
differently based on the procedural origins of their debt.  The Court 
identified some of those limits in a pair of equal protection cases in the 
1970s: James v. Strange75 and Fuller v. Oregon.76 

The debtor in James v. Strange owed $500 to pay for a court-
appointed attorney and challenged the Kansas recoupment statute un-
der which the state had attempted to recover the money.77  The Court 
struck down the recoupment statute because it failed to provide “any 
of the exemptions provided by [the Kansas Code of Civil Proce-
dure] . . . except the homestead exemption.”78  Avoiding broad com-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 67 399 U.S. 235 (1970). 
 68 Id. at 236–37, 240–41. 
 69 401 U.S. 395 (1971). 
 70 Id. at 397–98. 
 71 See id. at 398–99; Williams, 399 U.S. at 242. 
 72 Bearden v. Georgia, 461 U.S. 660, 668–69 (1983). 
 73 See id. at 668. 
 74 See Tate, 401 U.S. at 400; Williams, 399 U.S. at 242 n.19. 
 75 407 U.S. 128 (1972). 
 76 417 U.S. 40 (1974). 
 77 James, 407 U.S. at 129. 
 78 Id. at 131.  In this context, exemptions laws are provisions that exempt a certain amount of 
personal property from attachment and garnishment.  See id. at 135. 
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mentary on the general validity of various state recoupment statutes,79 
the Court nonetheless expressed concern with the classification drawn 
by Kansas’s recoupment statute, which “strip[ped] from indigent de-
fendants the array of protective exemptions Kansas ha[d] erected for 
other civil judgment debtors,”80 including state exemptions from at-
tachment and restrictions on wage garnishment.81  While a state could 
prioritize its claim to money over other creditors (say, by giving its 
liens priority), “[t]his does not mean . . . that a State may impose undu-
ly harsh or discriminatory terms merely because the obligation is to the 
public treasury rather than to a private creditor.”82  The Court sug-
gested that it was applying rational basis scrutiny, although in light of 
the Court’s strong language some judges have read James as subject-
ing the classification to some form of heightened scrutiny.83 

Similarly, the debtor in Fuller v. Oregon owed fees for an attorney 
and an investigator.84  But in Fuller, the Court upheld Oregon’s re-
coupment statute because the defendant wouldn’t be forced to pay un-
less he was able.85  The majority found that the recoupment statute 
provided all of the same protections as those provided to other judg-
ment debtors, and was therefore “wholly free of the kind of discrimina-
tion that was held in James v. Strange to violate the Equal Protection 
Clause.”86  Justice Marshall, joined by Justice Brennan in dissent, cited 
the Oregon constitutional ban on imprisonment for debt and pointed 
out that indigent defendants could be imprisoned for failing to pay 
their court-appointed lawyers, while “well-heeled defendants” who had 
stiffed their hired counsel could not.87  The majority opinion pointed 
out that this issue hadn’t been preserved for appeal,88 and opined in 
dicta that the state ban on imprisonment for debt was an issue for 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 79 See id. at 132–33 (“The statutes vary widely in their terms.”  Id. at 132.  “[A]ny broadside 
pronouncement on their general validity would be inappropriate.”  Id. at 133.). 
 80 Id. at 135 (emphasis added). 
 81 Id. at 135–36. 
 82 Id. at 138.  The Court also likened the classification to the “invidious discrimination” of 
Rinaldi v. Yeager, 384 U.S. 305 (1966).  James, 407 U.S. at 140 (quoting Rinaldi, 384 U.S. at 309). 
 83 See Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 320 (1976) (Marshall, J., dissenting); San An-
tonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 105–06 (1973) (Marshall, J., dissenting); Johnson 
v. Bredesen, 624 F.3d 742, 749 (6th Cir. 2010). 
 84 Fuller v. Oregon, 417 U.S. 40, 42 (1974). 
 85 See id. at 45–46.  The statute seems to have provided for a Bearden-like inquiry: “[N]o con-
victed person may be held in contempt for failure to repay if he shows that ‘his default was not 
attributable to an intentional refusal to obey the order of the court or to a failure on his part to 
make a good faith effort to make the payment . . . .’”  Id. at 46 (quoting OR. REV. STAT. 
§ 161.685(2) (1973) (omission in original)). 
 86 Id. at 48; see also id. at 47–48. 
 87 Id. at 61 (Marshall, J., dissenting); see also id. at 60–61. 
 88 See id. at 48 n.9 (majority opinion).  Justice Douglas agreed the issue wasn’t properly in 
front of the Court.  See id. at 57 (Douglas, J., concurring in the judgment). 
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state courts to decide.89  Justice Douglas, concurring in the judgment, 
agreed, but noted the “apparent inconsistency between [the relevant 
state constitutional provision] and the recoupment statute.”90 

Thus, under James and Fuller, states cannot discriminate invidi-
ously against at least some classes of criminal justice debtors (note that 
neither case involved fines) merely by virtue of the fact that the debts 
arise from a criminal proceeding. 

The federal protections under the Bearden and James lines of cases 
are important tools for ensuring our criminal justice system doesn’t 
imprison for poverty.  But, as argued below, the state bans on debtors’ 
prisons can supplement Bearden — and they may well be relevant to 
the inquiry under James. 

III.  STATE CONSTITUTIONAL LIMITATIONS 

As noted above, the state bans on debtors’ prisons have been given 
short shrift in the legal literature and recent litigation.91  This Part be-
gins by providing a brief historical overview of the state bans92 and 
then argues that ignoring them is a legal mistake: these imprisonment-
for-debt provisions plausibly extend to some parts of contemporary 
debtors’ prisons. 

A.  The “Abolition” of Debtors’ Prisons 

The problems posed by nineteenth-century debtors’ prisons in the 
United States differ in many ways from the challenges posed today by 
criminal justice debt.  Most importantly for present purposes, the debts 
at issue historically were contractual, not criminal.  Imprisonment for 
nonpayment of contractual debt was a normal feature of American 
commercial life from the colonial era into the beginning of the nine-
teenth century.93  But with the rise of credit testing and the replace-
ment of personal lending networks with secured credit, imprisonment 
for nonpayment came to be seen as a harsh and unwieldy sanction,94 
and a growing movement pressed for its abolition. 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 89 See id. at 48 n.9 (majority opinion). 
 90 Id. at 58 (Douglas, J., concurring in the judgment); see also id. (“It may be . . . that the Ore-
gon courts would strike down the statute as being inconsistent with the constitutional provision if 
they faced the issue.”). 
 91 But cf. Complaint, Fant v. Ferguson, supra note 48, at 53 (arguing governments may not 
“take advantage of their position to impose unduly harsh methods of collection”); Complaint, Jen-
kins v. Jennings, supra note 24, at 58–59 (same). 
 92 A more complete history would undoubtedly be helpful, but remains outside the scope of 
this Note. 
 93 See PETER J. COLEMAN, DEBTORS AND CREDITORS IN AMERICA 249–56 (1974). 
 94 See id. at 260–65; Becky A. Vogt, State v. Allison: Imprisonment for Debt in South Dakota, 
46 S.D. L. REV. 334, 345–46 (2001). 



  

2016] STATE BANS ON DEBTORS’ PRISONS 1035 

Eventually, the movement against imprisonment for debt would 
produce forty-one state constitutional provisions.95  Some of the provi-
sions read as flat bans;96 others have various carve-outs and exceptions 
in the text.97  But subsequent case law narrows the practical differ-
ences among them by reading into the flat bans largely the same 
carve-outs.98  The nine states that haven’t constitutionalized a ban on 
imprisonment for debt — Connecticut, Delaware, Louisiana, Maine, 
Massachusetts, New Hampshire, New York, Virginia, and West Virgin-
ia — all have taken statutory action.99  Some statutes look on the sur-
face a lot like the constitutional bans.100  Practically, some explicitly 
abolished the old writ of capias ad satisfaciendum (holding the body of 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 95 The constitutional imprisonment-for-debt provisions are as follows: ALA. CONST. art. I, 
§ 20; ALASKA CONST. art. I, § 17; ARIZ. CONST. art. II, § 18; ARK. CONST. art. II, § 16; CAL. 
CONST. art. I, § 10; COLO. CONST. art. II, § 12; FLA. CONST. art. 1, § 11; GA. CONST. art. I, § 1, 
¶ XXIII; HAW. CONST. art. I, § 19; IDAHO CONST. art. I, § 15; ILL. CONST. art. I, § 14; IND. 
CONST. art. I, § 22; IOWA CONST. art. I, § 19; KAN. CONST. Bill of Rights, § 16; KY. CONST. 
§ 18; MD. CONST. art. III, § 38; MICH. CONST. art. I, § 21; MINN. CONST. art. I, § 12; MISS. 
CONST. art. III, § 30; MO. CONST. art. I, § 11; MONT. CONST. art. II, § 27; NEB. CONST. art. I, 
§ 20; NEV. CONST. art. I, § 14; N.J. CONST. art. I, ¶ 13; N.M. CONST. art. II, § 21; N.C. CONST. 
art. I, § 28; N.D. CONST. art. I, § 15; OHIO CONST. art. I, § 15; OKLA. CONST. art. II, § 13; OR. 
CONST. art. I, § 19; PA. CONST. art. I, § 16; R.I. CONST. art. I, § 11; S.C. CONST. art. I, § 19; 
S.D. CONST. art. VI, § 15; TENN. CONST. art. I, § 18; TEX. CONST. art. I, § 18; UTAH CONST. 
art. I, § 16; VT. CONST. ch. II, § 40(3), para. 4; WASH. CONST. art. I, § 17; WIS. CONST. art. I, 
§ 16; WYO. CONST. art. I, § 5.  Laying the provisions out in one place seems necessary, as the 
stringcites available in the legal literature are now outdated.  See Vogt, supra note 94, at 335 n.9; 
Note, Body Attachment and Body Execution: Forgotten but Not Gone, 17 WM. & MARY L. REV. 
543, 550 n.45 (1976); Note, Imprisonment for Debt: In the Military Tradition, 80 YALE L.J. 1679, 
1679 n.1 (1971).  An Appendix to this Note, available on the Harvard Law Review Forum, pro-
vides the critical language of each of the forty-one state constitutional bans.  See Appendix, State 
Bans on Debtors’ Prisons and Criminal Justice Debt, 129 HARV. L. REV. F. 153 (2015), http:// 
harvardlawreview.org/2015/11/state-bans-on-debtors-prisons-and-criminal-justice-debt-appendix. 
 96 See, e.g., ALA. CONST. art. I, § 20 (“That no person shall be imprisoned for debt.”); GA. 
CONST. art. I, § 1, ¶ XXIII (“There shall be no imprisonment for debt.”); TEX. CONST. art. I, 
§ 18 (“No person shall ever be imprisoned for debt.” (emphasis added)). 
 97 See, e.g., COLO. CONST. art. II, § 12 (“No person shall be imprisoned for debt, unless upon 
refusal to deliver up his estate for the benefit of his creditors in such manner as shall be pre-
scribed by law, or in cases of tort or where there is a strong presumption of fraud.”); MD. CONST. 
art. III, § 38 (“[A] valid decree of a court . . . for the support of a spouse or dependent children, or 
for the support of an illegitimate child or children, or for alimony . . . , shall not constitute a debt 
within the meaning of this section.”). 
 98 See infra notes 103–15 and accompanying text. 
 99 See Armstrong v. Ayres, 19 Conn. 540, 546 (1849); Johnson v. Temple, 4 Del. (4 Harr.) 446, 
447 (1846); State v. McCarroll, 70 So. 448, 448 (La. 1915); Gooch v. Stephenson, 15 Me. 129, 130 
(1838); Appleton v. Hopkins, 71 Mass. (5 Gray) 530, 532 (1855); Eams v. Stevens, 26 N.H. 117, 120 
(1852); Whitney v. Johnson, 12 Wend. 359, 360 (N.Y. Sup. Ct. 1834); Werdenbaugh v. Reid, 20 W. 
Va. 588, 593, 598 (1882) (discussing Virginia and West Virginia). 
 100 For example, in 1855, Massachusetts passed a statute saying: “Imprisonment for debt is 
hereby forever abolished in Massachusetts.”  Appleton, 71 Mass. (5 Gray) at 532. 
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the debtor in satisfaction of the debt),101 and others reinvigorated pro-
cedural protections for debtors who genuinely couldn’t pay.102 

Of course, these bans don’t straightforwardly apply to criminal jus-
tice debt.  As the literature has long recognized, the “abolition” of 
debtors’ prisons was tightly constrained in scope.103  The doctrinal 
limits on the bans’ coverage cabined them along two dimensions: First, 
debtors evading payment were sculpted out from the bans.  For in-
stance, a number of constitutional provisions contained (or had read 
in) an exception for fraud.104  The fraud exception has been interpret-
ed to cover cases of concealed assets or fraudulent contracting.105  In 
some cases, even leaving the state would count as fraud.106  And if a 
court ordered a party to turn over specific assets, that party’s refusal 
to comply would give rise to the jailable offense of civil contempt of 
court without offending the constitutional bans.107  Second, courts 
have held a long list of monetary obligations not to count as “debts.”  
Some constitutional provisions limited the ban to debts arising out of 
contract, as opposed to tort or crime.108  In these places, failure to pay 
child support or alimony could give rise to arrest and incarceration.109  

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 101 The 1849 Virginia statute took this approach, which was carried over into West Virginia 
when that state broke away from Virginia.  See Werdenbaugh, 20 W. Va. at 593, 598.  
 102 Despite its strong language, the Massachusetts statute functioned this way: the indigent 
debtor was required to appear in court before receiving a discharge.  See Thacher v. Williams, 80 
Mass. (14 Gray) 324, 328 (1859). 
 103 For example, one author, writing in 1889, pointed out a number of ways in which the state 
bans were limited.  See J.C. Thomson, Imprisonment for Debt in the United States, 1 JURID. 
REV. 357 (1889).  Over one hundred years later, another author identified the same carve-outs and 
concluded there’s a de facto debtors’ prison system in the United States.  See Richard E. James, 
Putting Fear Back into the Law and Debtors Back into Prison: Reforming the Debtors’ Prison 
System, 42 WASHBURN L.J. 143, 149–54 (2002) (discussing civil contempt); id. at 155–56 (discuss-
ing child support payments); id. at 156–57 (discussing taxes). 
 104 For constitutional provisions, see, for example, ARIZ. CONST. art. II, § 18 (“There shall be 
no imprisonment for debt, except in cases of fraud.”).  For case law, see, for example, Towsend v. 
State, 52 S.E. 293, 294 (Ga. 1905) (“[I]n enacting the statute now under consideration, the 
[l]egislative purpose was not to punish . . . a failure to pay a debt, but . . . the act of securing the 
money or property of another with a fraudulent intent . . . .” (quoting Lamar v. State, 47 S.E. 958, 
958 (Ga. 1904))); and Appleton, 71 Mass. (5 Gray) at 533 (noting that a major purpose of the stat-
ute was “to punish fraudulent debtors”). 
 105 See Note, Civil Arrest of Fraudulent Debtors: Toward Limiting the Capias Process, 26 
RUTGERS L. REV. 853, 855 (1973). 
 106 See id. 
 107 See, e.g., Samel v. Dodd, 142 F. 68, 70 (5th Cir. 1906); Boarman v. Boarman, 556 S.E.2d 800, 
804–06 (W. Va. 2001); State v. Burrows, 5 P. 449, 449 (Kan. 1885); see also Thomson, supra note 
103, at 364 (“[T]he imprisonment is for the contempt and not for the debt.” (quoting State v. 
Becht, 23 Minn. 411, 413 (1877))). 
 108 See, e.g., MICH. CONST. art. I, § 21 (“No person shall be imprisoned for debt arising out of 
or founded on contract, express or implied, except in cases of fraud or breach of trust.”); In re 
Sanborn, 52 F. 583, 584 (N.D. Cal. 1892). 
 109 See Thomson, supra note 103, at 366.  
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So too with criminal costs and fines.110  Thus, in most states today one 
can be imprisoned for failure to pay noncommercial debts, including 
debts stemming from tort,111 crime,112 taxes and licensing fees,113 child 
support,114 and alimony.115 

Many kinds of monetary obligations, then, have been held to fall 
outside the scope of the state bans.  But once a monetary obligation 
qualifies as a “debt,” states have implemented the bans’ protections in 
one of two ways: First, some states have held that their bans on im-
prisonment for debt remove the courts’ ability to issue contempt orders 
for nonpayment of qualifying debts.116  This is the “no-hearing rule.”  
The judgment creditor may pursue execution proceedings, attempting 
to attach nonexempt property, say, or garnish wages.  But the court 
will not issue a civil contempt order to coerce the debtor into paying.  
Second, even in states that allow contempt proceedings, most courts 
require a sharply limited (and debtor-favorable) inquiry.  Courts em-
phasize that the contempt lies in failing to comply with an injunction 
to turn over specific property that is currently under the debtor’s con-
trol.117  And that specific property must also be nonexempt under the 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 110 See id. at 367.  Courts, however, did make clear that the legislature couldn’t criminalize the 
mere nonpayment of commercial debt as a constitutional workaround.  See, e.g., Bullen v. State, 
518 So. 2d 227, 233 (Ala. Crim. App. 1987). 
 111 See, e.g., Davis v. State, 185 So. 774, 776 (Ala. 1938). 
 112 See, e.g., State ex rel. Lanz v. Dowling, 110 So. 522, 525 (Fla. 1926); Plapinger v. State, 120 
S.E.2d 609, 611 (Ga. 1961); Boyer v. Kinnick, 57 N.W. 691, 691 (Iowa 1894).  It’s interesting to 
note that the Illinois state constitution specifically includes criminal fines.  See ILL. CONST. art. I, 
§ 14 (“No person shall be imprisoned for failure to pay a fine in a criminal case unless he has been 
afforded adequate time to make payment, in installments if necessary, and has willfully failed to 
make payment.”). 
 113 See, e.g., City of Fort Madison v. Bergthold, 93 N.W.2d 112, 116 (Iowa 1958); Voelkel v. 
City of Cincinnati, 147 N.E. 754, 756–57 (Ohio 1925). 
 114 See, e.g., State v. Hopp, 190 N.W.2d 836, 837 (Iowa 1971); In re Wheeler, 8 P. 276, 277–78 
(Kan. 1885). 
 115 See, e.g., State ex rel. Krueger v. Stone, 188 So. 575, 576 (Fla. 1939); Roach v. Oliver, 244 
N.W. 899, 902 (Iowa 1932). 
 116 E.g., In re Nichols, 749 So. 2d 68, 72 (Miss. 1999) (“The [creditors] are free to collect the 
judgment by execution, garnishment, or any other available lawful means so long as it does not 
include imprisonment.”). 
 117 See, e.g., Harrison v. Harrison, 394 S.W.2d 128, 130–31 (Ark. 1965).  In Lepak v. McClain, 
844 P.2d 852 (Okla. 1992), the Oklahoma Supreme Court sustained the contempt-of-court power 
when used “to require the delivery of . . . identified property owned by and in the possession or 
control of the judgment debtor . . . if the judgment debtor unjustly refuses to apply the identified 
property towards the satisfaction of a judgment”; however, the court struck it down under the ban 
on imprisonment for debt when contempt was used “to require the judgment debtor to set aside 
and deliver a portion of his/her future income toward the satisfaction of the judgment debt.”  Id. 
at 855.  At an initial pass, states with cases affirming this rule include the following: Utah, see In 
re Clift’s Estate, 159 P.2d 872, 876 (Utah 1945), Missouri, see State ex rel. Stanhope v. Pratt, 533 
S.W.2d 567, 574–75 (Mo. 1976) (en banc); Zeitinger v. Mitchell, 244 S.W.2d 91, 97–98 (Mo. 1951) 
(citing In re Clift’s Estate, 159 P.2d at 876), and Oklahoma, see Sommer v. Sommer, 947 P.2d 512, 
519 (Okla. 1997); Lepak, 844 P.2d at 855. 
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state’s exemption laws.118  An injunction as a general rule is a “drastic 
and extraordinary remedy.”119  Accordingly, some states require that 
creditors attempt execution through in rem actions before resorting to 
in personam actions.120  Herein lies the attractiveness of the state bans 
to the civil debtor — the protections offered to a qualifying debtor, as 
a general rule, far exceed those offered to the criminal debtor. 

B.  New Applications of the Bans 

The doctrinal carve-outs for crime suggest that the state bans 
wouldn’t apply to criminal justice debt.  Nevertheless, three specific 
kinds of criminal monetary obligations might actually be covered by 
the bans: fines for regulatory offenses, costs, and definitionally civil 
debts.  This section advances arguments from text, purpose, and origi-
nal meaning, which in many cases converge on this result. 

First, infractions known as “regulatory offenses,” also known as 
“public welfare offenses.”  The most relevant example is traffic viola-
tions, which have played a major role in Ferguson and elsewhere.  
How to define the category?  Although at common law, scienter re-
quirements were generally necessary to a criminal charge (hence the 
regular practice of courts reading them into statutes),121 the develop-
ment of criminal law for regulatory purposes during industrialization 
made it increasingly desirable to impose strict liability in a number of 
situations.  But some strict liability crimes, like statutory rape, are 
more easily analogized to traditional crimes despite the absence of a 
mens rea.  A “regulatory offense” might be better defined, then, as a 
strict liability offense where the statute authorizes only a reasonable 
fine (and not a more penal-minded sanction, such as imprisonment).122  
In some states, offenses meeting this latter definition aren’t even de-
fined as “crimes.”123  An altogether different type of definition would 
look instead to the historical origin of the offense.124 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 118 See, e.g., Shepard, supra note 6, at 1531–32. 
 119 Monsanto Co. v. Geertson Seed Farms, 130 S. Ct. 2743, 2761 (2010). 
 120 See Shepard, supra note 6, at 1529–30 (describing the rule’s origin in the common law pre-
cept that creditors must exhaust legal remedies before turning to equitable ones). 
 121 See, e.g., United States v. Balint, 258 U.S. 250, 251–52 (1922) (“[T]he general rule at com-
mon law was that the scienter was a necessary element in the indictment and proof of every 
crime . . . .”); see also Jerome Hall, Interrelations of Criminal Law and Torts: I, 43 COLUM. L. 
REV. 753, 767 (1943) (citing as generally accepted the maxim that an act does not make one guilty 
unless the mind is guilty). 
 122 For a similar analysis, see State v. Anton, 463 A.2d 703, 706–07 (Me. 1983). 
 123 See, e.g., FLA. STAT. § 775.08(3) (2015); MO. REV. STAT. § 556.016 (2000), repealed and re-
placed by Act effective Jan. 1, 2017, 2014 Mo. Laws 941, 1152 (to be codified at Mo. Rev. Stat. 
§ 556.061(29)) (defining “infraction”). 
 124 Indeed, when trying to determine whether or not to read a scienter requirement into a stat-
ute, courts are guided by principles like those laid out in Morissette v. United States, 342 U.S. 246 
(1952), looking to any required culpable mental state, the purpose of the statute, its connection to 
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Interpreting fines for regulatory offenses to fall under the bans of 
many states is consistent with the bans’ text, purpose, and original 
meaning.  Starting with the text, twenty-two state bans refer to “debt” 
or “debtor” without drawing further distinctions between different 
kinds of debts,125 and there’s no textual reason why such words should 
exclude monetary obligations triggered by statutorily regulated con-
duct and owed to the state.126  Indeed, the presence of such qualifying 
language in the other bans127 strongly suggests that the words “debt” 
and “debtor” weren’t inherently limited to commercial life as a matter 
of the original meaning of the text — just as they aren’t today. 

But the carve-outs for crime?  To be fair, provisions limiting the 
ban to debts arising out of contract (four states)128 or stemming from 
civil cases (seven states)129 would seem to leave regulatory offenses un-
covered.  But other carve-outs for crime130 aren’t so clean-cut, as their 
purpose likely had nothing to do with regulatory offenses.  To the con-
trary, regulatory offenses became prominent within American criminal 
law only after the abolition of debtors’ prisons.131  The Court in 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
common law, whether or not it is regulatory in nature, whether it would be difficult to enforce 
with a scienter requirement, and whether the sanction is severe.  See, e.g., Ex parte Phillips, 771 
So. 2d 1066 (Ala. 2000) (applying Morissette’s framework). 
 125 This includes the state constitutional bans of Alabama, Alaska, Arizona, Florida, Georgia, 
Hawaii, Idaho, Indiana, Kansas, Kentucky, Minnesota, Mississippi, North Carolina, Oregon, 
Pennsylvania, Rhode Island, South Carolina, Texas, Utah, Vermont, Washington, and Wyoming.  
See sources cited supra note 95. 
 126 See, e.g., Debt, BLACK’S LAW DICTIONARY (10th ed. 2014) (“Liability on a claim; a specif-
ic sum of money due by agreement or otherwise . . . .”).  Indeed, in People ex rel. Daley v. 
Datacom Systems Corp., 585 N.E.2d 51 (Ill. 1991), the Supreme Court of Illinois held that munici-
pal fines counted as “debts” for the purposes of the Collection Agency Act.  Id. at 60. 
 127 E.g., S.D. CONST. art. VI, § 15 (“No person shall be imprisoned for debt arising out of or 
founded upon a contract.”). 
 128 This carve-out can be found in the state bans of Michigan, New Jersey, South Dakota, and 
Wisconsin.  See sources cited supra note 95; see also, e.g., MICH. CONST. art. I, § 21 (“No person 
shall be imprisoned for debt arising out of or founded on contract, express or implied . . . .”). 
 129 To be found in the state bans of Arkansas, California, Iowa, Nebraska, New Mexico, Ohio, 
and Tennessee.  See sources cited supra note 95. 
 130 This category would include constitutional provisions with an express carve-out for crime, 
e.g., OKLA. CONST. art. II, § 13 (exempting “fines and penalties imposed for the violation of 
law”), and states where case law has specifically mentioned “crime,” e.g., Plapinger v. State, 120 
S.E.2d 609, 611 (Ga. 1961). 
 131 See generally Francis Bowes Sayre, Public Welfare Offenses, 33 COLUM. L. REV. 55, 62–67 
(1933) (tracing the development of public welfare offenses in the United States).  Professor Jerome 
Hall, writing in 1941, said: “[The act requirement] and the mens rea principle constituted the two 
most basic doctrines of [Bishop’s] treatise on criminal law.  They are still generally accepted as 
such in this country.”  Jerome Hall, Prolegomena to a Science of Criminal Law, 89 U. PA. L. REV. 
549, 557–58 (1941).  Yet Hall was critiquing a blind adherence to mens rea as a ubiquitous doc-
trine in criminal law.  See id. at 558 (arguing that mens rea, like the act requirement, becomes 
“little more than a point of orientation . . . once we encounter involuntary manslaughter, other 
crimes of negligence, and various statutory offenses”). 
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Morissette v. United States132 identified the “pilot of the [regulatory 
offenses] movement” in such crimes as “selling liquor to an habitual 
drunkard” and “selling adulterated milk,” citing cases from 1849,133 
1864,134 and 1865.135  A law review article published in 1933 called the 
“steadily growing stream of offenses punishable without any criminal 
intent whatsoever” a “recent movement” in criminal law,136 placing the 
beginnings of the trend in the middle of the nineteenth century.137  By 
comparison, all but a few states had enacted their bans on debtors’ 
prisons by the 1850s.138  So reading the carve-outs as unrelated to reg-
ulatory crimes is consistent with both text and original meaning.  The 
abolition movement certainly did not intend to exclude such debts 
from the ban; whether legislatures meant to include them depends up-
on how sparing one’s assumptions about past intent are. 

Many state courts could therefore plausibly hold today that fines 
for regulatory offenses constitute civil “debt” under their state constitu-
tional bans.  While such holdings might raise a stare decisis issue in 
many instances, the risk of deprivations of liberty is high, and the 
world of criminal justice has changed so dramatically,139 that revisiting 
precedent might be jurisprudentially sound.  As the Ohio Supreme 
Court put it: “In today’s society, no one, in good conscience, can con-
tend that a nine-dollar fine for crashing a stop sign is deserving of 
three days in jail if one is unable to pay.”140 

Second, costs.  Despite arising out of a criminal proceeding, costs 
are cleanly distinguishable from fines, restitution, and forfeiture in 
their basic purpose: compensating for or subsidizing the government’s 
marginal expenditures on criminal proceedings.  But of course, funding 
the government is not one of the traditional purposes of penal law. 

Because the purpose of costs is not purely or event mostly to pun-
ish, they are arguably debts within the text of the state bans.  As one 
––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 132 342 U.S. 246 (1952). 
 133 Id. at 256 (citing Barnes v. State, 19 Conn. 398 (1849)). 
 134 Id. (citing Commonwealth v. Farren, 91 Mass. (9 Allen) 489 (1864)). 
 135 Id. (citing Commonwealth v. Nichols, 92 Mass. (10 Allen) 199 (1865); Commonwealth v. 
Waite, 93 Mass. (11 Allen) 264 (1865)). 
 136 Sayre, supra note 131, at 55. 
 137 Id. at 56; see also William J. Stuntz, The Pathological Politics of Criminal Law, 100 MICH. 
L. REV. 505, 513–14 (2001) (describing the massive growth in statutory offenses in several states 
from the second half of the nineteenth century until the early twenty-first century); cf. Myers v. 
State, 1 Conn. 502 (1816) (holding that a defendant who rented his carriage on Sunday, a crime 
punishable by a fine of twenty dollars, couldn’t be found guilty without a showing of mens rea).  
The late Professor William J. Stuntz also noted that regulatory crimes and “core crimes” like mur-
der “have dramatically different histories.”  Stuntz, supra, at 512. 
 138 See CHARLES WARREN, BANKRUPTCY IN UNITED STATES HISTORY 52 (1935). 
 139 Cf., e.g., Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2410–11 (2015) (identifying the 
“ero[sion]” of “statutory and doctrinal underpinnings,” id. at 2410, as a principal justification for 
overruling precedent in federal stare decisis doctrine). 
 140 Strattman v. Studt, 253 N.E.2d 749, 753 (Ohio 1969). 
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might guess, the states have split on whether costs fall within the scope 
of the bans.  The majority rule, often tersely stated, is that they 
don’t.141  But at least one court has held otherwise.  In Strattman v. 
Studt,142 the defendant was sentenced to the statutory maximum of six 
months, a fine of $500, and costs.143  After having served his time, and 
when he couldn’t pay his debt, he was imprisoned to sit out his debt at 
$3 per day.144  The Ohio Supreme Court held that costs are imposed 
“for the purpose of lightening the burden on taxpayers financing the 
court system,” not for a “punitive, retributive, or rehabilitative pur-
pose, as are fines.”145  Observing that costs arose out of an “implied 
contract” with the court, Strattman held that “[a] judgment for costs in 
a criminal case is a civil, not a criminal, obligation, and may be col-
lected only by the methods provided for the collection of civil judg-
ments.”146  Future state supreme courts confronting the issue should 
embrace Strattman’s logic and ban cost-related imprisonment. 

Indeed, federal constitutional law may compel an answer on this 
point.  Costs trigger the precedents, discussed above, of James and 
Fuller.147  Many state bans on imprisonment for debt provide equally 
(or more) unequivocal protections to the civil debtor than the exemp-
tion statutes in James did; a strong logic therefore suggests that the 
Court could more widely enforce James’s prohibition on jailing de-
fendants for failing to pay court costs.  Additionally, interpreting the 
James and Fuller Courts as applying some degree of heightened scruti-
ny,148 the disparate application of the imprisonment-for-debt bans is an 
even better indicator of “invidious discrimination”149 than the dispar-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 141 See, e.g., Lee v. State, 75 Ala. 29, 30 (1883); Mosley v. Mayor of Gallatin, 78 Tenn. 494, 497 
(1882). 
 142 253 N.E.2d 749. 
 143 Id. at 750. 
 144 Id. at 750–51. 
 145 Id. at 754. 
 146 Id.  In fact, the recent bench card promulgated by Ohio Supreme Court Chief Justice 
O’Connor begins as follows: “Fines are separate from court costs.  Court costs and fees are civil, 
not criminal, obligations and may be collected only by the methods provided for the collection of 
civil judgments.”  OFFICE OF JUDICIAL SERVS., supra note 57 (citing Strattman, 253 N.E.2d at 
754). 
 147 See supra notes 75–90 and accompanying text. 
 148 This possibility is made more credible by Justice O’Connor’s note in the related case of 
Bearden v. Georgia that “[d]ue process and equal protection principles converge in the Court’s 
analysis in these cases.”  461 U.S. 660, 665 (1983).  Of course, while the disparity between how 
indigent and “well-heeled” defendants are treated, see supra note 87 and accompanying text, is 
arguably not right, it seems reasonable enough to pass rational basis scrutiny, see, e.g., FCC v. 
Beach Commc’ns, Inc., 508 U.S. 307, 314–15 (1993); U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 
(1980).  For example, a state could plausibly maintain that imprisonment for nonpayment of costs 
attendant to crime helps to deter criminal behavior, such that abolishing such imprisonment for 
civil debts, while maintaining it for criminal debts, is reasonable. 
 149 James v. Strange, 407 U.S. 128, 140 (1972) (quoting Rinaldi v. Yeager, 384 U.S. 305, 309 
(1966)). 
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ate applications of the Kansas and Oregon exemption statutes.  De-
spite the Court’s reluctance to rule on an issue not properly briefed, 
federal courts might return to the issue and confirm that states must 
apply their bans on imprisonment for debt to costs (and other quasi-
civil debts) in a criminal case.150  In fact, the lawsuits against Ferguson 
and Jennings hinted at this argument,151 although neither complaint 
cited the Missouri Constitution.  When dealing with costs, the states 
may adopt the reasoning of Strattman in their interpretations of state 
law, or the Fourteenth Amendment, under James and Fuller, may itself 
demand that reasoning. 

Finally, violations of monetary obligations that are statutorily de-
fined as civil.  For both regulatory offenses and costs, a reviewing 
court must assess and characterize the debt as civil or quasi-civil for 
the purposes of coverage under the state ban.  But sometimes, the rel-
evant statute explicitly tags the criminal justice debt as civil or as re-
ceiving civil protections.152 

For example, in some jurisdictions, courts have held that violations 
of municipal ordinances constitute civil actions.153  In Kansas City v. 
Stricklin,154 for example, the Supreme Court of Missouri noted that 
these proceedings “are not prosecutions for crime in a constitutional 
sense.”155  Case law in a number of states supports this approach,156 
although a fifty-state survey cannot be conducted here.  As much of 
the furor regarding contemporary debtors’ prisons revolves around 
municipalities, this is no minor point.  Similarly, some collections stat-
utes explicitly redefine certain debts as civil for the purposes of collec-

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 150 It may also be worth pointing out that James and Fuller dealt most concretely with attor-
neys’ fees.  There’s probably no principled reason to distinguish between attorneys’ fees and other 
costs, like a judgment fee or a clerk fee, but doctrinally the Court may have felt especially sensi-
tive to discrimination with respect to assigning lawyers, given its recent decision mandating coun-
sel for indigent defendants in Gideon v. Wainwright, 372 U.S. 335 (1963). 
 151 See Complaint, Fant v. Ferguson, supra note 48; Complaint, Jenkins v. Jennings, supra note 
24.  
 152 The possibility that all violations of municipal ordinances (in some states) might fall under 
the bans is made more morally salient by the fact that many courts treat such violations as civil 
for the purposes of setting (lowered) procedural protections for defendants.  See, e.g., State v. An-
ton, 463 A.2d 703, 705 (Me. 1983); Kansas City v. Stricklin, 428 S.W.2d 721, 725–26 (Mo. 1968) (en 
banc). 
 153 Naturally, there may be some overlap between this category and the two mentioned above.  
For example, violations of municipal ordinances boil down to the “regulatory crimes” category in 
states where municipalities are not empowered to imprison.  Take Wisconsin, where the munici-
pal inability to create crimes prohibits them from punishing infractions by either fine or impris-
onment.  See State v. Thierfelder, 495 N.W.2d 669, 673 (Wis. 1993); see also WIS. STAT. § 939.12 
(2014) (defining “crime”). 
 154 428 S.W.2d 721. 
 155 Id. at 724. 
 156 See, e.g., City of Danville v. Hartshorn, 292 N.E.2d 382, 384 (Ill. 1973) (describing violations 
of municipal ordinances as “quasi-criminal in character [but] civil in form” (quoting City of Deca-
tur v. Chasteen, 166 N.E.2d 29, 39 (Ill. 1960))).  
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tion.  The debt in James had this characteristic, as the underlying stat-
ute specified that the “total amount . . . shall become a judgment in 
the same manner and to the same extent as any other judgment under 
the code of civil procedure.”157  In Florida, convicted indigents as-
sessed costs for due process services are expressly provided with the 
same protections as civil-judgment debtors.158  But not all collections 
statutes are so explicit, of course.159 

IV.  THE ADDED VALUE OF THE STATE LAW APPROACH 

If courts begin to recognize claims under the state bans on debtors’ 
prisons, imprisonment for some criminal debts would become subject 
to both federal and state restrictions.  This Part lays out how the state 
law protections would differ from the federal protections, and why 
having multiple levels of protection makes sense. 

To start, state debtor protections would not merely duplicate the 
federal ones.  In fact, under the state law protections, criminal justice 
debtors would face a much friendlier inquiry than they would under 
Bearden’s freestanding equal protection jurisprudence.160  This is true 
under either of the two rules detailed above.  Instead of a test that 
asks whether the debtor has sought employment or credit per Bearden, 
in some states there would be a limited inquiry into whether the debt-
or possessed specific, nonexempt property that the debtor could be or-
dered to turn over.  And many debtors currently caught in the cogs of 
the criminal justice system would have no such property.  In other 
states, the court simply could not imprison for failure to pay the debt, 
although it could pursue other execution remedies available at law. 

Why have two tests?  Regulating criminal justice debt through 
both Bearden claims and imprisonment-for-debt claims makes a lot of 
sense.  On this understanding of the law, debtor protections co-vary 
quite straightforwardly with the state’s interest in collecting. 

The baseline principle, of course, is that a court may consider a de-
fendant’s financial resources to inform its decision whether to impose 
jail time, fines, or other sanctions.161  Without this discretion, courts 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 157 James v. Strange, 407 U.S. 128, 130 n.3 (1972) (emphasis added) (quoting KAN. STAT. ANN. 
§ 22-4513(a) (Supp. 1971)). 
 158 See FLA. STAT. § 938.29(4) (2015) (specifying that such debtors shall not “be denied any of 
the protections afforded any other civil judgment debtor”). 
 159 Cf., e.g., MISS. CODE ANN. § 99-37-13 (West 2015) (“[A] default . . . may be collected by any 
means authorized . . . for the enforcement of a judgment.”); MO. REV. STAT. § 560.031(5) (2000) 
(“[T]he fine may be collected by any means authorized for the enforcement of money judgments.”) 
(to be transferred to MO. REV. STAT. § 558.006 by Act effective Jan. 1, 2017, 2014 Mo. Laws 941). 
 160 While constitutional carve-outs for fraud will capture some debtors, it can’t plausibly lower 
the protections of the ban to the level of Bearden: the failure to search for a job or to seek credit is 
hardly fraudulent.  
 161 E.g., Bearden v. Georgia, 461 U.S. 660, 669–70 (1983). 
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might impose prison terms unnecessarily, to avoid the risk of assessing 
a fine on a judgment-proof defendant.  And the Court has made clear 
this discretion is central to the core penal goals of deterrence, incapaci-
tation, and retribution.162  Against that baseline, the tradition of 
Bearden simply mandates that once a sentencing court has imposed a 
monetary obligation, it may not convert that obligation into imprison-
ment for failure to pay absent a special finding, a basic threshold that 
ensures the defendant isn’t invidiously punished for being poor. 

Imprisonment-for-debt claims would impose a heightened require-
ment on financial obligations that, unlike traditional fines and restitu-
tion, really further noncriminal goals — despite being imposed from 
within the criminal system.  Regulatory offenses are assessed to deter 
low-level misbehavior, and costs are assessed to replenish the coffers  
of the criminal justice system, or to fund the government.  Indeed, 
costs function more as fees for service or taxes than as punishments.  
More problematically, these monetary obligations, unlike most taxes, 
are not indexed to wealth, income, or any other proxy for ability to 
pay.  They therefore impose the burden of funding the government  
on those individuals and communities least equipped to bear the 
weight.  Conceptually, then, imprisonment-for-debt claims would regu-
late the new debtors’ prisons along a fundamentally distinct dimension 
and should join Bearden claims as a way to challenge unconstitutional 
imprisonment. 

Now, the imprisonment-for-debt claims wouldn’t challenge the 
propriety of assessing such charges in the first place.  The proper tex-
tual and analytical hook for that question is the Excessive Fines 
Clause.163  They would, however, challenge a state’s use of collection 
methods unavailable to civil creditors.  Where a state has chosen to 
ban debtors’ prisons, it shouldn’t be able to welcome them back in 
surreptitiously, by grafting them onto the criminal system.164 

* * * 

So far, the vast majority of academic commentators, litigators, leg-
islatures, and other legal actors have focused on the federal protections 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 162 See id. at 672. 
 163 See Colgan, supra note 24. 
 164 A state, of course, could repeal its ban on debtors’ prisons, but any attempt to do so would 
create an unlikely coalition of criminal and civil debtors, and the political-action costs of doing so 
are likely too high.  See generally Lee Anne Fennell & Richard H. McAdams, The Distributive 
Deficit in Law and Economics, MINN. L. REV. (forthcoming 2016), http://papers.ssrn.com/sol3 
/papers.cfm?abstract_id=2544519 [http://perma.cc/9APA-W5VQ].  Indeed, based upon the state-
by-state abolition of debtors’ prisons in the nineteenth century, the bans highlight the self-
determination of states within the federalist structure.  This tiered regulatory model thus gives 
each state the ability to pursue multiple legitimate ends — including both punishment and subsi-
dizing the criminal justice system — so long as it doesn’t discriminate in applying its own law. 
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extended under Bearden and its predecessors.165  Bearden represents a 
powerful tool for change, yet state law bans on debtors’ prisons could 
provide even greater protections for certain criminal justice debtors 
where the state’s interest in collecting isn’t penal.  Bearden and im-
prisonment-for-debt claims could operate side-by-side in a manner 
that’s both administrable and functionally appealing. 

The new American debtors’ prisons seem problematic along multi-
ple dimensions.  But aside from clear policy concerns, they may violate 
constitutional laws at both the federal and state levels.  Some of these 
laws — the state bans on debtors’ prisons — were enacted over a 
hundred years ago, but can and should be invoked today.166  The task 
of operationalizing these bans for a new social evil rests in the hands of 
litigators and courts.  But the spirit behind them ought to drive other 
constitutional actors — executives, legislators, and citizens — to take 
swift action.167 

––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
 165 See supra p. 1028. 
 166 See William J. Brennan, Jr., State Constitutions and the Protection of Individual Rights, 90 
HARV. L. REV. 489, 491 (1977) (“State constitutions, too, are a font of individual liberties, their 
protections often extending beyond those required by the Supreme Court’s interpretation of feder-
al law.  The legal revolution which has brought federal law to the fore must not be allowed to in-
hibit the independent protective force of state law — for without it, the full realization of our lib-
erties cannot be guaranteed.”). 
 167 For an argument that awareness campaigns are more effective than litigation, see Eric 
Balaban, Shining a Light into Dark Corners: A Practitioner’s Guide to Successful Advocacy to 
Curb Debtor’s Prisons, 15 LOY. J. PUB. INT. L. 275 (2014). 
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A wealth of evidence has already shown that this system 
works against the goal of rehabilitation and creates a 
major barrier to people reentering society after a convic-
tion.1 They are often unable to pay hundreds or thousands 
of dollars in accumulated court debt. When debt leads 
to incarceration or license suspension, it becomes even 
harder to find a job or housing or to pay child support. 
There’s also little evidence that imposing onerous fees 
and fines improves public safety. 

Now, this first-of-its-kind analysis shows that in addi-
tion to thwarting rehabilitation and failing to improve 
public safety, criminal-court fees and fines also fail at 
efficiently raising revenue.2 The high costs of collection 
and enforcement are excluded from most assessments, 
meaning that actual revenues from fees and fines are far 
lower than what legislators expect. And because fees and 
fines are typically imposed without regard to a defen-
dant’s ability to pay, jurisdictions have billions of dollars 
in unpaid court debt on the books that they are unlikely 
to ever collect. This debt hangs over the heads of defen-
dants and grows every year. 

This study examines 10 counties across Texas, Florida, 
and New Mexico, as well as statewide data for those three 
states. The counties vary in their geographic, economic, 
political, and ethnic profiles, as well as in their practices 
for collecting and enforcing fees and fines.

Key Findings 
	� Fees and fines are an inefficient source of govern-

ment revenue. The Texas and New Mexico counties 
studied here effectively spend more than 41 cents 
of every dollar of revenue they raise from fees and 
fines on in-court hearings and jail costs alone. 
That’s 121 times what the Internal Revenue Service 
spends to collect taxes and many times what the 
states themselves spend to collect taxes. One New 
Mexico county spends at least $1.17 to collect every 
dollar of revenue it raises through fees and fines, 
meaning that it loses money through this system. 

	� Resources devoted to collecting and enforcing fees 
and fines could be better spent on efforts that actu-
ally improve public safety. Collection and enforce-
ment efforts divert police, sheriff’s deputies, and 
courts from their core responsibilities. 

	� Judges rarely hold hearings to establish defendants’ 
ability to pay. As a result, the burden of fees and 
fines falls largely on the poor, much like a regres-
sive tax, and billions of dollars go unpaid each year. 
These mounting balances underscore our finding 
that fees and fines are an unreliable source of gov-
ernment revenue. 

	� Jailing those unable to pay fees and fines is espe-
cially costly — sometimes as much as 115 percent 
of the amount collected — and generates no rev-
enue. The practice is not just unconstitutional but 
also irrational.

	� The true costs are likely even higher than the esti-
mates presented here, because many of the costs 
of imposing, collecting, and enforcing criminal fees 
and fines could not be ascertained. No one fully 
tracks these costs, a task complicated by the fact 
that they are spread across agencies and levels of 
government. Among the costs that often go unmea-
sured are those of jailing, time spent by police and 
sheriffs on warrant enforcement or driver’s license 
suspensions, and probation and parole resources 
devoted to fee and fine enforcement. This makes it 
all but impossible for policymakers and the public to 
evaluate these systems as sources of revenue.

Recommendations
	� States and localities should pass legislation to elim-

inate court-imposed fees. Courts should be funded 
primarily by taxpayers, all of whom are served by the 
justice system. 

	� States should institute a sliding scale for assess-
ing fines based on individuals’ ability to pay. The 
purpose of fines is to punish those who violate the 
law and deter those who might otherwise do so. A 
$200 fine that is a minor inconvenience to one per-
son may be an insurmountable debt to another.

	� Courts should stop the practice of jailing for failure 
to pay, which harms rehabilitation efforts and 
makes little fiscal sense.

Executive Summary 

The past decade has seen a troubling and well-documented increase in fees 
and fines imposed on defendants by criminal courts. Today, many states and 
localities rely on these fees and fines to fund their court systems or even basic 

government operations.
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judicial budget as well as jails, law enforcement, counties, 
and schools.8 Using fee and fine revenues to fund the judi-
ciary can create perverse incentives with the potential 
to distort the fair administration of justice. When crim-
inal courts become responsible for their own financing, 
they may prioritize the imposition of significant fee and 
fine amounts and dedicate substantial staff to collecting 
these sums.

In Florida, a significant portion of the funds raised 
through fees and fines is allocated to the state’s general 
coffers.9 Colorado has used increased court fees to 
replace and update public buildings, including a judicial 
complex and a museum.10 Florida and Kentucky increased 
court fees as a way to address state fiscal crises.11 In 
Oklahoma, where a 1992 referendum made it nearly 
impossible for legislators to raise taxes, lawmakers have 
increasingly come to rely on fees and fines to fund the 
state budget.12 Some fee and fine revenue has even been 
used for personal perks: fees and surcharges allocated 
to a judicial expense fund in Louisiana were found to 
have been spent on luxury goods, including supplemen-
tal health insurance for judges, two Ford Expeditions, a 
leather upholstery upgrade for a take-home vehicle, and 
a full-time private chef.13

This increase in fees and fines has exacted a steep 
human cost. Individual amounts may be small, but they 
can quickly add up, meaning indigent people may face 
hundreds or thousands of dollars in accumulated debt 
that they’e unable to pay. While “debtors’ prisons” have 
been declared unconstitutional, many states still incar-
cerate people for failure to pay criminal justice debt. And 
even when failure to pay is not an explicit charge, jail 
sentences are handed down for failure to appear or fail-
ure to comply — infractions that often stem from fail-
ure to pay. In Socorro County, New Mexico, for example, 
one magistrate judge has adopted a “three strikes” policy. 
For each missed payment of outstanding court costs, the 
court’s enforcement response progresses from a bench 
warrant, to a bench warrant with a bond, to a charge of 
failure to comply that carries a three-day jail sentence. 
Each day spent in jail may then be credited against the 
defendant’s outstanding debts.14 Under the guise of differ-
ent charges, such a policy perpetuates the function of a 
debtors’ prison. 

In this way, criminal justice debt represents a signifi-
cant barrier to a person’s chances of successfully reen-
tering society following a conviction. It also hurts the 
families of those who are incarcerated, depriving them 
of a wage earner while adding new court costs to the 
defendant’s criminal debts. One study found that about 
half of families with convicted members cannot afford 
to pay fees and fines. Moreover, nearly two in three fami-
lies who had a family member incarcerated were unable 
to meet their households’ basic needs, such as food and 
housing.15 States such as Florida that suspend driver’s 

	� States should eliminate driver’s license suspension 
for nonpayment of criminal fees and fines. The 
practice makes it harder for poor people to pay their 
debts and harms individuals and their families. Law-
makers should follow the approach taken by Texas, 
where recent legislation will reinstate hundreds of 
thousands of licenses.3

	� Courts and agencies should improve data automa-
tion practices so that affected individuals under-
stand their outstanding court debts and policymak-
ers can more thoroughly evaluate the efficacy of fees 
and fines as a source of revenue. 

	� States should pass laws purging old balances that 
are unlikely to be paid but continue to complicate 
the lives of millions, as some jurisdictions, including 
San Francisco, have done.4 This would also ensure 
that individuals who have been free and clear of the 
criminal justice system for many years are not pulled 
back in simply on the basis of inability to pay.

What’s the Difference Between  
Fees and Fines? 
Fines, imposed upon conviction, are intended as both 
deterrence and punishment. In Texas, for example, a fine 
of up to $500 may be imposed for a low-level offense, 
such as a traffic violation; a fine of up to $2,000 may 
be imposed for more serious misdemeanors, such as 
harassment or minor drug possession; and a fine of up 
to $4,000 may be imposed for the most serious misde-
meanors, such as unlawful carrying of a weapon and 
assault with injury.5

Fees, by contrast, are intended to raise revenue.6 Often 
they are automatically imposed and bear no relation to 
the offense committed. In most cases, fees are intended 
to shift the costs of the criminal justice system from 
taxpayers to defendants, who are seen as the “users” of 
the courts. They cover almost every part of the criminal 
justice process and can include court-appointed attorney 
fees, court clerk fees, filing clerk fees, DNA database fees, 
jury fees, crime lab analysis fees, late fees, installment fees, 
and various other surcharges.

The Growing Use of Fees and Fines —  
and the Damage They’ve Done
Since 2008, almost every state has increased criminal 
and civil court fees or added new ones, and the catego-
ries of offenses that trigger fines have been expanded. 
Our justice system increasingly relies on fees and fines 
charged to defendants in criminal cases to fund basic 
operations.7 

For example, North Carolina collects 52 separate fees, 
disbursing them to four state agencies and 611 counties 
and municipalities. It uses fees to fund half of the state’s 
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the three states included in this study imposes fines 
as a penalty for drunk driving. For a first offense, New 
Mexico assesses a $300 fine, Florida assesses a $500 
fine, and Texas may assess up to $2,000. In all three states, 
drunk driving is an enhanceable offense, meaning that 
the penalties, including fines, escalate depending on the 
number of prior offenses.17

Fees. Criminal fees, unlike fines, are intended to raise 
revenue. Often they are automatically imposed and bear 
no relation to the offense committed. In most cases, fees 
are intended to shift the costs of the criminal justice 
system from taxpayers to defendants, who are seen as 
the “users” of the courts. Cash-strapped state and local 
governments rely on criminal fees to raise revenue for 
other purposes as well, thereby avoiding the politically 
unpopular step of raising taxes. Most jurisdictions impose 
certain fees on every defendant convicted, regardless of 
the nature of the offense. For example, one convicted of 
a misdemeanor in Florida is charged a $20 court cost fee, 
a $3 Court Cost Clearing Trust Fund fee, a $60 Fine and 
Forfeiture Fund fee, a $20 Crime Stoppers Program fee, 
a $50 prosecution fee, a $50 crime compensation fee, 
and a $20 Crime Prevention Fund fee, and potentially 
others.18 Other fees are offense-specific and imposed only 
on defendants convicted of certain offenses. For example, 
in New Mexico there are fees for defendants convicted 
of driving under the influence (DUI) or drug offens-
es.19 While fees may be imposed by courts, parole and 
probation departments, and jails and prisons, this report 
focuses on fees imposed by criminal courts following 
conviction. In some jurisdictions, fees may be referred to 
by another name. For example, some of the fees imposed 
by courts in Texas are called “court costs.”20

Revenue. Fees and fines both serve as sources of reve-
nue for state and local governments. The permissible uses 
for this revenue are typically set by statute. Many fees 
are earmarked for specific purposes, such as programs 
that divert defendants from prison, courthouse mainte-
nance, or traffic safety education. Much of the revenue 
from criminal justice fees and fines is used to fund the 
judiciary or routed to law enforcement. In some cases it 
goes to a state or locality’s general fund, where it may be 
used for purposes wholly unrelated to law enforcement or 
the courts. Fine revenue is disbursed according to statute 
in each of the three states studied. In each state, most fine 
revenue goes into a general fund at the state or municipal 
level, though some is directed toward particular programs, 
such as road maintenance or schools. 

While state statutes prescribe the distribution of funds 
collected through the criminal justice system, the alloca-
tion of revenue varies. For example, in New Orleans, the 
$11.5 million in criminal justice fees and fines collected 
in 2015 was distributed among eight agencies, provid-
ing funding for the municipal court, district court, public 
defenders, and traffic court.21 In Allegan County, Michi-

licenses for unpaid fees and fines only exacerbate this 
economic distress, as those who lose their license may 
then lose their job as well as their ability to take family 
members to school or medical appointments and to drive 
themselves to court.

There is also evidence that fees and fines are assessed 
in a racially discriminatory way. A 2017 report by the U.S. 
Commission on Civil Rights found that municipalities 
that rely heavily on revenue from fees and fines have a 
higher than average share of African American and Latino 
residents.16

By now, these harms have been well documented. But 
there has been much less research conducted on the fiscal 
costs of fees and fines. This report aims to start filling 
that gap. Without an understanding of how much govern-
ments are spending to administer fees and fines, and how 
much in fees and fines is never collected, decision-mak-
ers can’t accurately gauge the efficacy of these programs. 

Report Terms
Assessment. As used in this report, assessment refers 
to the amount of the fee or fine imposed by a judge on 
a criminal defendant at sentencing. For many minor 
offenses, assessments are made at the conclusion of a 
simple hearing before a judge or magistrate in which 
the defendant makes a plea, the evidence is reviewed, 
and a decision is made by the judge or magistrate. More 
complex and serious criminal cases may involve separate 
appearances in court, including an arraignment in which 
the charges are read and a defendant’s plea is accepted 
by the judge, a trial before the judge (and possibly a jury), 
and a sentencing hearing, at which point fees and fines 
may be imposed by the judge. 

Criminal justice debt. Criminal justice debt is 
composed of legally binding financial obligations 
imposed on those convicted by criminal courts. While 
such debt may comprise fees, fines, and victim restitu-
tion — payments ordered to victims as compensation 

— this report deals only with fees and fines (see below), 
which are recognized as revenue on the balance sheets 
of courts and other public agencies. In contrast to private 
and many civil debts, criminal justice debt is enforced by 
the criminal justice system and can result in the issuance 
of arrest warrants for nonpayment, criminal court hear-
ings, additional fines and court surcharges, detention in 
jail, inclusion on criminal records, and — in some states 

— loss of voting privileges.
Fines. Criminal fines are penalties imposed on defen-

dants after conviction, intended as both deterrence 
and punishment. The amount of a fine is set by stat-
ute and based on the severity of the crime. For misde-
meanors, fines may be relatively small. For felonies, fines 
are typically larger. Fines vary by jurisdiction and may 
be enhanced for repeat offenses. For example, each of 
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These credits do not generate actual revenue but simply 
exchange jail time for debt reduction at a great cost to 
the government. Jailing also comes at great cost to the 
people affected and their families. The U.S. Supreme 
Court has held that imprisonment for unpaid fines 
or fees without a hearing to determine ability to pay 
is unconstitutional.27 If courts find that a defendant is 
unable to pay, they are required to consider alternatives, 
such as deferrals, payment plans, community service, 
and waivers. Unfortunately, in practice, many courts fail 
to make these financial determinations.28 

Community service credits. Most states offer some 
type of community service option as an alternative to 
payment, though these practices vary significantly within 
and across states.29 Some states offer programs assigning 
people to pick up trash or maintain parks in lieu of a jail 
sentence or fine, while other states allow people to meet 
educational requirements to pay off their debt. Some 
types of community service require classes for certifica-
tion (e.g., controlling traffic for the Department of Trans-
portation), which can lead to employment opportunities 
after the debt is paid.30 

In some states, community service is seldom avail-
able to defendants because judges feel pressure to raise 
revenue for their city or county.31 For those who get the 
opportunity, community service hours are often paid at 
the federal minimum wage, only $7.25 an hour, making 
it unrealistic for people to devote the time necessary to 
work down their debt. This is even harder if they have jobs 
or are caring for family members.32 

gan, half of court-imposed fees went toward running the 
county courthouse, paying employee salaries, heating the 
court building, purchasing copy machines, and underwrit-
ing the cost of the county employee gym.22

Waivers. In some courts, judges have authority to 
reduce the amount of certain fees and fines imposed at 
conviction.23 Amounts reduced without a quid pro quo 
(such as the performance of community service in lieu 
of payment or time spent in jail) often are referred to as 
waivers. This is the meaning of the term as employed in 
this report. The issuance of waivers varies considerably 
among jurisdictions and states.

Jail credits. Some states waive fees and fines in 
exchange for jail time, which are referred to as jail credits 
and are distinct from the kinds of credits through which 
people earn reductions to sentences. Though this alter-
native might be pitched as a benefit to those who want 
to discharge their debt in this manner, no one who has a 
choice and can make other payment arrangements would 
choose jail. Further, many defendants have no say in the 
matter. For example, one magistrate judge in Socorro 
County, New Mexico, jails individuals for missing three 
payments without making a court appearance, regard-
less of ability to pay.24 Perversely, people can accumulate 
additional fees during their stay in jail, leaving them with 
more debt than when they entered.25 

In some states, including Alabama, Michigan, and 
Texas, when people are picked up on a warrant for a 
failure to pay traffic tickets or fines, they may be jailed 
involuntarily to pay off delinquent criminal justice 
debt through credits issued for each day spent in jail.26 
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people to help them break the cycle of repeated 
contact with the criminal justice system. 

	� When people who can’t afford to pay fees and fines 
are jailed, they are exposed to the many harms of 
incarceration, while correctional authorities are 
burdened with providing jail space and services to 
people who pose no risk to public safety. 

These are just a few examples; there are many more 
ways in which criminal justice agency efforts to coerce 
payment translates into less time spent on more valuable 
criminal justice work. 

Put concretely and in dollar terms, almost every cent 
spent on fee and fine collection is wasted as compared 
to collecting tax revenue.39 This is a fundamentally inef-
ficient way to collect revenue to support courts and other 
criminal justice agencies, and it does not make fiscal or 
economic sense.

C. Almost No Time Is Spent in Court  
Determining Whether People Can Afford  
to Pay Fees and Fines
One reason that fees and fines are so inefficient as a reve-
nue raiser is that each year millions of people are given 
sentences that include fines and fees they are simply 
unable to pay. From watching more than 1,000 court 
proceedings in seven jurisdictions, the authors found that 
judges rarely hold ability-to-pay hearings. While there 
are plainly up-front costs associated with such hearings, 
in the long run, jurisdictions would spend less money by 
holding them rather than trying to chase down debts that 
cannot be paid. 

D. Jailing for Nonpayment Is Costly and 
Irrational
The Supreme Court has held that “punishing a person for 
his poverty” is unconstitutional.  Still, states and localities 
continue to jail large numbers of indigent defendants as 
a sanction for unpaid criminal justice debt. Jailing people 
for nonpayment is by far the most expensive method of 
enforcing collections and generates little to no revenue — 
making it highly uneconomical. In counties where courts 
incarcerate for failure to pay, the authors found that the 
cost of incarceration dwarfs other collections costs. For 
example, in Bernalillo County, New Mexico, jail costs 
represent as much as 98 percent of the collection costs 
documented by the authors.40

Further, while the full costs are unknown, they are 
considerable — with many jails in Texas and New Mexico 
reporting costs per inmate per day clustering around $55 
to $65 or higher — and the costs negate or reduce much 

A. Fees and Fines Are Inefficient  
for Raising Revenue
The costs of fee and fine enforcement are huge. For exam-
ple, in 2017 misdemeanor and traffic courts in Travis 
County, Texas, spent nearly $4.8 million on in-court 
proceedings and staff costs related to fee and fine compli-
ance. In addition, the county spent more than $4.6 million 
on jailing those who failed to pay fees and fines and those 
allowed to earn jail credit against amounts owed. 

On average, the jurisdictions in this report spent more 
than $0.41 for every dollar they collected over the period 
studied. Because of a lack of available data, this figure 
counts only in-court and jail costs.33 If all costs were 
measured — including the sizable cost to law enforce-
ment for warrant enforcement and arrests, the cost to 
Department of Motor Vehicles (DMV) offices for process-
ing suspended licenses, and the cost to parole and proba-
tion officers for fee and fine compliance34 — it would be 
even higher.35 

Compare these collection costs to the cost of raising 
revenue through taxation. The Internal Revenue Service 
spends just $0.34 for every hundred dollars in taxes 
collected.36 In other words, it costs jurisdictions, on aver-
age, 121 times more to collect criminal fees and fines — 
even without including some of those costs — than it 
costs the IRS to gather taxes. Meanwhile, Texas spends 
around $0.31 for every hundred dollars in taxes collected.37 

New Mexico spends roughly $0.95. It’s clear that general 
taxation is significantly more cost effective than criminal 
fees and fines at raising revenue.38

B. Collecting Fees and Fines Detracts  
from Public Safety Efforts
Fees and fines are most often evaluated by courts and 
criminal justice agencies, legislators, and policymakers 
on the basis of the revenue they generate, but they come 
at a great cost to the criminal justice system. When crimi-
nal courts impose fees and fines and then spend much of 
their resources collecting them, this leaves less to spend 
on true public safety needs. For example:

	� When police and sheriff’s deputies are serving war-
rants for failure to pay fees and fines, they are less 
readily available to respond to 911 calls. 

	� When courts schedule appearances for failure to pay, 
proceedings for more serious crimes can be delayed 
or rushed. 

	� When community corrections officers spend much 
of their time reminding their clients to pay unafford-
able fees and fines, they have less time to work with 

I. Key Findings
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F. Jurisdictions Do Not Track Costs Related 
to Collecting Fees and Fines
For the most part, jurisdictions do not know how much 
it costs them to collect fees and fines. Of the three 
states studied, only Texas systematically tracks some of 
the costs for court collection units. But even there, the 
picture is incomplete. No jurisdiction tracks any of the 
following: the court costs for fee and fine administra-
tion, the cost to public defender systems for dealing with 
their clients’ fees and fines, the cost to parole and proba-
tion systems for fee and fine enforcement (whether they 
engage in collections or simply remind their charges 
constantly to pay their court debts), the cost to DMV 
offices processing license suspensions or state tax agen-
cies processing offsets, and the cost to law enforcement 
for warrant enforcement or arrests for failure to pay or 
suspended driver’s licenses.

Though Texas collects some data on the costs of jail-
ing people who fail to pay fees and fines or are allowed to 
earn jail credit against amounts owed, most courts and 
other criminal justice agencies do not track and report 
such costs. 

G. Fees and Fines Are a Regressive Tax on 
the Poor
Revelations that cities like Ferguson, Missouri, collect 
millions in fees from poor citizens sparked a national 
debate in 2014 about predatory and regressive policies 
targeting vulnerable communities.45 The city relied on 
rising municipal court fines to make up 20 percent of 
its $12 million operating budget in fiscal year 2013.46 But 
Ferguson is not alone. As detailed below, fee and fine 
assessments in each of the states studied amount to 
significant costs for the people who pass through the 
criminal justice system, many of whom are poor. Across 
the three states, billions of dollars are charged without 
regard to ability to pay. According to the Federal Reserve, 
many Americans are unable to pay an unexpected bill of 
$400.47 The fees and fines charged in these three states 
may well be more than what the average defendant can 
afford (and the noticeable growth of unpaid fee and fine 
debt bears this out). This is particularly so where evidence 
exists that policing frequently has a disproportionate 
impact on marginalized communities.48 

of the revenue that city, county, and state officials believe 
that criminal fees and fines produce.

Often when someone is unable or unwilling to pay a 
fee or fine, the court issues a warrant.41 Frequently, indi-
gent people do not appear on their court date, due to 
a transportation issue (they may have had their license 
suspended), or because they have to work, or because 
they fear arrest for nonpayment. In these instances, courts 
often issue a warrant for failure to appear, resulting in 
additional debt for the defendant and, in some jurisdic-
tions, jail time.42 Some defendents receive credit toward 
their debt at a state-determined per diem rate for the 
time they spend in custody; others incur additional debt 
in the form of jail fees; and some are released still owing 
the amount they owed before the warrant was issued.43 
Jailing is particularly counterproductive not only because 
incarceration is extremely costly to jurisdictions but also 
because it diminishes a person’s ability to pay outstand-
ing fees.

E. The Amount of Uncollected Debt  
Continues to Grow 
A substantial portion of fees and fines is never collected 
and is likely uncollectable, meaning that these assess-
ments are an unreliable source of government revenue 
that will always come up short.

No one knows how much is owed in total because few 
states and courts track this information — which is itself 
a problem requiring attention. But from 2012 to 2018, 
the states of Florida, New Mexico, and Texas amassed 
a total of almost $1.9 billion in uncollected debt.44 And 
in each of the jurisdictions studied here, the amount of 
unpaid debt grew significantly over the period exam-
ined. Much of this debt is unlikely to ever be collected, 
as those with low incomes lack resources to draw on 
for payment.

This high level of uncollected debt demonstrates why 
fees and fines are such an unreliable way to raise revenue. 
It also hurts those who can’t pay, putting them at risk of 
incarceration, loss of their ability to legally drive, voter 
disenfranchisement, and increased difficulty in getting a 
job. And courts keep track of debts in perpetuity, making 
it all but impossible for defendants to get out from under 
them. 
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D. States Should Eliminate Driver’s License 
Suspension for Nonpayment of Criminal 
Fees and Fines
This punishment, too, is counterproductive.53 As with 
incarceration, suspending someone’s driver’s license 
makes it less likely that he or she will be able to pay the 
debt, as it is difficult to hold a job in most parts of the 
United States without access to a car. License suspension 
also hurts families that depend on their cars to buy grocer-
ies, transport their children to school, get medical care, 
and provide for other needs. Suspended license enforce-
ment becomes a needless, costly priority for law enforce-
ment personnel who could be deployed more effectively 
to prevent or respond to serious crime.

E. Courts and Agencies Should Improve 
Data Automation Practices
As the authors learned, many states and local jurisdic-
tions are in the dark about the amount of criminal fees 
and fines that are unpaid and outstanding. In part this 
is the result of well-intentioned automation efforts that 
prioritize more recent and critical case data over older 
data. In other cases, as the authors found in some local 
courts, basic operating records and ledgers remain unau-
tomated, making it hard to quickly collect information 
on caseloads, amounts owed, and amounts paid. Given 
the risk of arrest and other consequences for nonpay-
ment of criminal fees and fines, courts are under an obli-
gation to ensure that relevant data is easily retrievable 
and regularly updated to reflect actual amounts waived, 
credited, paid, and owed. Such efforts would serve poli-
cymakers as well, allowing them to more systematically 
assess the inefficiency of relying on fees and fines as a 
revenue stream. 

F. States Should Pass Laws Requiring  
Purging of Old Balances That Are  
Unlikely to Be Paid 
As detailed in this report, tremendous amounts of old 
fee and fine debt will never be collected but continue to 
burden millions of people. Jurisdictions are unlikely to 
receive revenue from arrears of any kind that go back 
many years, especially from those least able to pay. Finan-
cial professionals have long employed accounting meth-
ods such as “allowances for doubtful accounts” to identify 
uncollectible debts and assign them a value of zero for 

A. States and Localities Should Eliminate 
Court-Imposed Fees
Courts need to be funded adequately. But even under 
a conservative estimate of the costs of collection, fees 
are an inefficient source of revenue. In addition, they fall 
disproportionately on the poor and create perverse incen-
tives. And they transfer the obligation of taxpayers to fund 
courts to defendants in the justice system, even though 
the system serves society as a whole. State legislators 
should allocate appropriate funding to courts from their 
general funds and repeal legislation requiring courts to 
raise their own revenue by imposing fees. 

B. States Should Require Courts to Assess 
Fines Based on Ability to Pay
The purpose of fines is to deter people from violating 
the law and punish those who do. But a $200 fine may 
represent an insurmountable obstacle to one person 
and a minor inconvenience to another. Charging people 
amounts they cannot pay is draconian. State legisla-
tures should statutorily scale fines according to a defen-
dant’s wealth and how much he or she earns in a day, 
adjusted for essential expenses and obligations such as 
child support. In addition to ending the disproportionate 
punishments given to the poor, sliding-scale fines would 
more effectively incentivize the wealthy to obey the law. 
Studies show that sliding-scale fines can increase both 
collection rates and total fine revenue.49 Mandating that 
fines are calibrated according to ability to pay would also 
drastically reduce the resources allocated to collections 

— since fines that are manageable are more likely to be 
paid — and reduce the burden on indigent defendants, 
creating a more efficient and just system.

C. Courts Should Stop the Practice of Jailing 
for Failure to Pay
In the three states studied here, 46 percent of fees and 
fines were not paid.50 Sometimes courts waive fees 
and fines for those unable to pay, and sometimes they 
offer credit for court-ordered community service. Too 
frequently, however, they jail people for nonpayment.51 
Incarceration as a penalty for unpaid debt not only is 
unconstitutional but, as a practical matter, makes little 
economic sense. It provides no revenue benefit and is 
costlier for courts and taxpayers than simply forgiving 
the debt.52

II. Recommendations

Courts rely excessively on criminal fee and fine practices that are costly and 
inefficient, unfairly burden the poor, and do little to deter crime or improve 
public safety. Reforms are urgently needed. 
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should require courts to report on uncollected fees and 
fines and issue periodic waivers or adjustments in cases 
where significant additional payment is unlikely. In addi-
tion to providing relief to the least well-off defendants, 
it would free public agencies from expending resources 
trying to chase down uncollectible debts. 

purposes of preparing financial statements. Some juris-
dictions, such as San Francisco, have adopted this kind of 
financial practice and wiped millions of dollars in uncol-
lected debt off the books.54 Courts should more widely 
adopt these practices in tracking and reporting outstand-
ing balances of criminal fees and fines, recognizing that 
older debts have little prospect of ever being paid. States 

Assessing Fines Based on Ability to Pay

>> While sliding scales for 
fines may seem radical, this 
approach has been 
successfully implemented in 
Europe as a default sanction 
for numerous crimes.55 
When it was introduced in 
West Germany in the 1970s 
as a replacement for 

incarceration, the number of 
short-term prison sentences 
dropped by 90 percent. 
Germany still uses these 

“day fines” as the only 
sanction imposed for 
three-quarters of all 
property crimes and 
two-thirds of all assaults.56 

Day fines have also worked 
in the United States. When a 
court in Staten Island, New 
York, replaced fixed fines 
with day fines in 1988, both 
collection rates and fine 
amounts increased.57 In 
Maricopa County, Arizona, 
an experimental day fine 

program in the 1980s saw a 
100 percent increase in the 
proportion of people fully 
paying off their court debt, 
and a drop in the recidivism 
rate from 17 to 11 percent.58
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Disproportionate Policing in Marginalized Communities

>> Research indicates that economically disadvantaged 
communities and people of color are policed at greater 
rates than white, affluent areas are. This means that fees 
and fines are imposed on and collected more frequently 
from them, creating a cycle of debt and incarceration. The 
consequences for marginalized communities are particular-
ly severe and regressive. 

>> Operating primarily in low-income communities of 
color, the “broken windows” theory of policing has drastical-
ly increased the number of citations and arrests for 
low-level, nonviolent offenses.59 The theory, introduced in 
1982, held that cracking down on minor offenses would 
prevent major crime.60 However, it resulted in criminalizing 
poor communities for activities that would go unchecked in 
white, wealthy areas. For example, in Newark, New Jersey, 
citations for low-level offenses — known as “blue summons-
es” — were regularly handed out, forcing residents to pay 
fines or make court appearances on violations such as 
loitering or drinking in public.61 Although police officers were 
rewarded for distributing high numbers of citations, 
including through quotas instituted by police leadership, 
crime levels did not go down. Instead, this approach 
damaged the relationship between residents and the 
Newark Police Department. It also shifted law enforce-
ment’s focus to “convenient targets” rather than serious 
crime, leading to federal intervention and attempts at 
reform in recent years.62

>> In Ferguson, Missouri, police issued 32,975 arrest 
warrants for nonviolent offenses and collected $2.6 million 
in fees and fines in 2013.63 These fines were mostly imposed 
for minor, nonviolent offenses such as traffic infractions, 
and data shows huge racial disparities in those citations. In 
Ferguson, 67 percent of the population is black, but 86 
percent of traffic stops were of black drivers. Conversely, 29 
percent of the population is white, but only about 12 percent 
of traffic stops involved white drivers.64 A 2018 report from 
the Missouri attorney general examines the disparity, noting 
that in more than 1.5 million traffic stops in the state, black 
drivers were 91 percent more likely to be pulled over than 
white drivers.65 

>> Racial profiling and bias continue to contribute to the 
over-policing of people of color. A comprehensive study of 
20 million traffic stops in North Carolina found that black 
drivers were twice as likely to be pulled over as white drivers 
and four times as likely to be searched, even though whites 
drive more on average.66 The study also indicated that racial 
minorities were less likely to be found with contraband, 
despite being more likely to be searched.67 A 2013 Depart-
ment of Justice study found that about 2 percent of white 
drivers are searched after being pulled over, versus 6 
percent of black and 7 percent of Latino drivers.68

>> Gentrification and changing social dynamics in 
low-income neighborhoods are leading to an increased 
criminalization of people of color who have lived in those 
areas for decades.69 The influx of wealth into these commu-
nities has created pressure for the perception of public 
safety and order. Higher rates of arrest and increased 
citations have been the result of increases in police 
presence rather than in offenses, and as resources are 
concentrated in these gentrifying areas, they are diverted 
from others.70

>> In San Francisco, an app called Open311 was launched 
in 2013 to make it easier to report loitering, vandalism, and 
other quality-of-life complaints.71 Data gathered from the 
app shows a disproportionate increase in 311 calls and 
responses in gentrified areas of the city after the app was 
launched.72 Approximately 11 percent of 311 calls in San 
Francisco were from the Mission District, a neighborhood 
whose population makes up about 5 percent of San 
Francisco’s total. The community, with a significant 
Hispanic and Latino population, has seen increased 
gentrification in the last few decades.73 More than 112,000 
calls were reported from the Mission in 2013 compared with 
about 48,000 from the financial district.74 The tension 
between newcomers and lifelong residents can be fatal: in 
2014, 28-year-old Alejandro Nieto — the son of Latino 
immigrants who had lived in the neighborhood all his life 

— was anxiously pacing after a run-in with a dog when he 
was shot dead by officers responding to a 911 call from a 
new resident who reported that Nieto was “behaving 
suspiciously.”75
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both within each jurisdiction studied and on average, the 
authors gathered data from various stakeholders in the 
criminal justice system engaged in the collection of fees 
and fines in 10 counties. These included courts, prosecu-

Until now, the costs of assessing and collecting criminal 
justice fees and fines have gone largely unmeasured. To 
provide a clearer understanding of whether fees and fines 
are an efficient means of raising government revenue, 

III. County Fiscal Impacts

This basic fiscal analysis identifies the cost to courts and criminal justice agencies 
in target counties of assessing and collecting criminal fees and fines, then 
subtracts those costs from the revenues collected for each jurisdiction.76  

The remainder is the net gain in revenue.

FIGURE 1

Sources: New Mexico Judicial Information Division; Texas Collection Improvement Program; Florida Court Clerks & Comptrollers; Brennan Center calculations.
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	� Jail costs could be calculated for New Mexico and 
larger Texas counties. Florida jail data was not 
available. Florida does not jail for failure to pay but 
does incur costs for incarceration for driving with a 
license that has been suspended due to inability to 
pay fees and fines.

	� The authors were not able to obtain the cost of 
court collections for a large portion of Texas coun-
ties. 

	� The authors were unable to obtain adequate survey 
responses from judges, court clerks and their staff, 
prosecutors, public defenders, and probation and 
parole staff to document time spent outside court-
rooms on fee/fine enforcement and collection; and 
no cooperation was received from law enforcement 
agencies.

In addition to the basic fiscal analysis, the authors 
tallied uncollected court debts in most of the 10 jurisdic-
tions to calculate the extent of accumulating unpaid fees 
and fines. Courts are rarely able to provide estimates of 
outstanding balances. The authors therefore examined 
how these debts accumulated by using several years of 
fee and fine assessments, credits, waivers, and collections 
data for each jurisdiction; calculating unpaid balances 
for each year; and totaling these amounts for the years 
examined. 

Figure 2 illustrates how revenues compare across each 
county studied over a five-year period. While the trends 
vary among jurisdictions (see section IV), one major 
finding of this report is that across states, the amount of 
uncollected debt increases year over year. 

tors, public defenders, probation/parole officers, and local 
jails. The authors had the most success obtaining data for 
courts, with jailing costs also available for some jurisdic-
tions. With this data, the authors were able to quantify 
the costs associated with in-court proceedings dealing 
with fees and fines, court collection costs for some juris-
dictions, and jailing costs for nonpayment in certain juris-
dictions. For a variety of reasons, including local policies, 
the authors were unable to collect any information from 
law enforcement agencies. 

Our fiscal analysis revealed that, across the counties 
studied, 66 percent of criminal justice debts assessed 
were eventually collected. In the most recent year exam-
ined, revenues ranged up to $27 million raised in these 
jurisdictions, with more populous and urban counties 
at the higher end. Costs associated with assessments 
and collections that could be documented were as much 
as $9.4 million, depending on the county.77 As expected, 
costs were higher in counties where courts jailed for 
nonpayment. Costs associated with time spent on fees 
and fines in court proceedings were estimated to be 
relatively low, as little time was observed in courtrooms 
considering the amounts owed or the ability to pay.

The authors’ estimates of collection and enforcement 
costs underestimate the full set of direct costs due to 
limited data availability in the jurisdictions studied; if data 
had been fully available, this study’s cost estimates would 
have been higher. 

	� The authors observed court proceedings to estimate 
personnel costs for the judges, prosecutors, public 
defenders, and other staff involved in court proceed-
ings in all but three jurisdictions, smaller counties in 
which court proceedings do not occur weekly. Per-
sonnel costs are therefore not included in estimates 
for those counties. 
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FIGURE 2

Summary of Collections and New Debt from Fees and Fines
in Counties Studied, 2013–2017
Cumulative unpaid balances (net of waivers/credits) in thousands of dollars by �scal year

Florida 5-Year Total

Leon County

Assessed $3,661 $3,240 $2,673 $2,431 $1,148 $13,153

Collected $2,065 $1,825 $1,953 $1,888 $858 $8,589

Credits/Waivers/Liens $379 $217 $83 $259 $64 $1,002

Remaining Outstanding $1,217 $1,198 $637 $283 $226 $3,562

Cumulative Unpaid Balance $1,217 $2,415 $3,053 $3,336 $3,562 $3,562

Collection Rate 56% 56% 73% 78% 75% 65%

Miami-Dade County

Assessed $20,872 $14,384 $15,772 $12,178 $10,143 $73,348

Collected $12,245 $9,353 $9,453 $8,297 $7,978 $47,326

Credits/Waivers/Liens $28 $33 $43 $23 $12 $140

Remaining Outstanding $8,598 $4,998 $6,276 $3,858 $2,153 $25,883

Cumulative Unpaid Balance $8,598 $13,596 $19,872 $23,730 $25,883 $25,883

Collection Rate 59% 65% 60% 68% 79% 65%

Madison County

Assessed $288 $291 $224 $243 $257 $1,303

Collected $124 $190 $187 $175 $174 $850

Credits/Waivers/Liens $60 $38 $36 $74 $61 $268

Remaining Outstanding $104 $63 $2 -$6 $22 $185

Cumulative Unpaid Balance $104 $167 $169 $163 $185 $185

Collection Rate 43% 65% 83% 72% 68% 65%

New Mexico 4-Year Total

Bernalillo County

Assessed $5,371 $5,294 $4,558 $4,170 N/A $19,393

Collected $3,062 $2,704 $2,267 $1,862 N/A $9,895

Credits/Waivers/Liens $1,703 $2,077 $2,089 $2,193 N/A $8,062

Remaining Outstanding $606 $513 $203 $115 N/A $1,437

Cumulative Unpaid Balance $606 $1,119 $1,322 $1,437 N/A $1,437

Collection Rate 57% 51% 50% 45% N/A 51%

Santa Fe County

Assessed $987 $1,243 $1,370 $1,138 N/A $4,738

Collected $675 $843 $952 $724 N/A $3,193

Credits/Waivers/Liens $172 $143 $350 $352 N/A $1,016

Remaining Outstanding $141 $256 $69 $63 N/A $528

Cumulative Unpaid Balance $141 $397 $465 $528 N/A $528

Collection Rate 68% 68% 69% 64% N/A 67%

2013 2014 2015 2016 2017

Continues>
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FIGURE 2-CONTINUES

Summary of Collections and New Debt from Fees and Fines in Counties Studied, 2013–2017

Cumulative unpaid balances (net of waivers/credits) in thousands of dollars by �scal year

New Mexico 4-Year Total

Socorro County

Assessed $289 $281 $231 $207 N/A $1,008

Collected $156 $155 $140 $119 N/A $569

Credits/Waivers/Liens $105 $112 $102 $88 N/A $406

Remaining Outstanding $29 $14 -$10 $0 N/A $33

Cumulative Unpaid Balance $29 $43 $33 $33 N/A $33

Collection Rate 54% 55% 60% 58% N/A 56%

Texas 5-Year Total

El Paso County

Assessed $34,690 $34,568 $34,364 $31,272 $14,109 $149,003

Collected $22,497 $19,075 $19,844 $19,083 $8,132 $88,631

Credits/Waivers/Liens $11,267 $12,602 $10,587 $7,970 $3,532 $45,958

Remaining Outstanding $926 $2,890 $3,933 $4,220 $2,445 $14,414

Cumulative Unpaid Balance $926 $3,816 $7,749 $11,969 $14,414 $14,414

Collection Rate 65% 55% 58% 61% 58% 59%

Jim Hogg County

Assessed N/A N/A N/A N/A N/A N/A

Collected $206 $215 $196 $292 $237 $1,147

Credits/Waivers/Liens N/A N/A N/A N/A N/A N/A

Outstanding N/A N/A N/A N/A N/A N/A

Cumulative Unpaid Balance N/A N/A N/A N/A N/A N/A

Collection Rate N/A N/A N/A N/A N/A N/A

Marion County

Assessed N/A N/A N/A N/A N/A N/A

Collected $352 $287 $324 $394 $366 $1,722

Credits/Waivers/Liens N/A N/A N/A N/A N/A N/A

Outstanding N/A N/A N/A N/A N/A N/A

Cumulative Unpaid Balance N/A N/A N/A N/A N/A N/A

Collection Rate N/A N/A N/A N/A N/A N/A

Travis County

Assessed $48,412 $51,563 $49,307 $41,497 $38,006 $228,784

Collected $34,090 $36,619 $35,703 $29,164 $26,929 $162,505

Credits/Waivers/Liens $11,882 $10,112 $9,827 $8,026 $8,694 $48,541

Remaining Outstanding $2,440 $4,833 $3,777 $4,307 $2,382 $17,738

Cumulative Unpaid Balance $2,440 $7,272 $11,049 $15,356 $17,738 $17,738

Collection Rate 70% 71% 72% 70% 71% 71%

2013 2014 2015 2016 2017
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FIGURE 3

Summary of Collections and New Debt from Fees and Fines
in States Studied, 2012–2018
Thousands of dollars b scal year

Florida 7-Year Total

Assessed $489,689 $482,927 $461,447 $453,718 $484,594 $427,737 $441,829 $3,241,942

Collected $158,353 $153,664 $158,921 $181,877 $182,065 $167,865 $172,217 $1,174,960

Credits/
Waivers/Liens

$144,993 $131,850 $90,252 $134,769 $164,812 $123,622 $141,872 $932,170

Remaining
Outstanding

$186,343 $197,413 $212,275 $137,073 $137,717 $136,250 $127,740 $1,134,812

Cumulative
Unpaid Balance

$186,343 $383,757 $596,032 $733,104 $870,821 $1,007,071 $1,134,812 $1,134,812

Collection Rate 32% 32% 34% 40% 38% 39% 39% 36%

New Mexico 5-Year Total

Assessed $17,855 $23,806 $24,445 $23,699 $23,344 N/A N/A $113,149

Collected $9,196 $14,474 $15,036 $14,521 $13,431 N/A N/A $66,659

Credits/
Waivers/Liens

$2,558 $5,398 $6,347 $6,420 $6,760 N/A N/A $27,483

Remaining
Outstanding

$6,101 $3,933 $3,062 $2,759 $3,152 N/A N/A $19,007

Cumulative
Unpaid Balance

$6,101 $10,034 $13,096 $15,855 $19,007 N/A N/A $19,007

Collection Rate 52% 61% 62% 61% 58% N/A N/A 59%

Texas 7-Year Total

Assessed $1,142,695 $965,942 $932,339 $808,289 $786,583 $824,876 $769,166 $6,229,890

Collected $585,584 $602,778 $581,181 $526,207 $525,762 $509,393 $480,884 $3,811,790

Credits/
Waivers/Liens

$384,010 $246,049 $236,683 $194,202 $205,294 $205,974 $204,143 $1,676,355

Remaining
Outstanding

$173,101 $117,115 $114,475 $87,880 $55,527 $109,509 $84,139 $741,746

Cumulative
Unpaid Balance

$173,101 $290,216 $404,691 $492,572 $548,098 $657,607 $741,746 $741,746

Collection Rate 51% 62% 62% 65% 67% 62% 63% 61%

2012 2013 2014 2015 2016 2017 2018
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faced with significant fee and fine charges they 
cannot afford to pay. Loss of income to those 
who are incarcerated or who lose their license, 
attendant loss of future earning potential and tax 
revenue, costs to families and communities dispro-
portionately affected, and other costs were beyond 
this study’s scope.

The costs of collection estimated by this study are 
therefore lower (and perhaps significantly so) than the 
full and true costs. Further study of the full costs of collec-
tion will help states, counties, and municipalities better 
understand the inefficiency of relying on fees and fines 
to generate revenue.

Cost Shifting Hides Some Costs  
of Debt Collection
Significant hidden costs are not reflected in court and 
other public safety budgets because of a tangled web 
of costs, functions, revenues, and records among state, 
county, and municipal governments. For example, if you 
commit a traffic infraction or misdemeanor in Socorro 
County, New Mexico, the sheriff’s deputy who tickets or 
arrests you is paid by the county. The judge who hears 
your case in the municipal court is paid by the city, the 
attorney who prosecutes your case is paid by the district, 
and the lawyer who serves as your public defender — if 
you’re entitled to one — is paid by the state.78 This cost 
shifting across levels of government makes it difficult to 
quantify the total cost of enforcing fees and fines. It also 
complicates the task of understanding the incentives to 
impose fees in the first place.

While criminal fines and certain fees may appear as 
revenue sources in state budgets (often indistinct from 
noncriminal fee revenue), much of the cost of enforcing 
and collecting these fees is borne by counties and munici-
palities. Even when the costs are shouldered by the states, 
they are stretched across multiple agencies, making them 
difficult to aggregate. 

These different jurisdictions may fund their justice 
systems using a combination of tax revenue, “fees for 
service,” and money from state and federal programs, 
leading to webs of intergovernmental charges.

In some cases, cost shifting has led to conflicts between 
states and cities. For example, in Austin, Texas, the mayor 
accused the state of creating an unfunded mandate by 
requiring the city to collect fees without providing fund-
ing adequate to cover the cost of collections.79 The typi-
cal speeding ticket in the city carried $103 in fees, $76 of 
which went to the state.80 

Often, cost shifting takes place between municipalities 
and counties, further obscuring the costs of collecting 
fees and fines. For example, when municipal courts in 
Austin impose jail time for failure to pay fees and fines, 

Additional Research Needed
More research is needed to determine the many costs 
of imposing and collecting criminal fees and fines. The 
network of courts and criminal justice agencies involved 
in levying, processing, and collecting fees and fines is vast, 
and the full scope of practices and costs is not fully under-
stood. Public personnel involved include judges, court 
clerks, and administrators; prosecutors and public defend-
ers; police and sheriffs; and parole and probation officers. 
In some jurisdictions, this network includes DMV staff 
who process driver’s license suspensions, state tax agency 
personnel who process requests to deduct amounts 
owed from tax refunds, police and sheriffs who make 
arrests for failure to pay or for driving with a suspended 
license, and correctional officers who incarcerate those 
with outstanding debt. In some places, this network also 
includes businesses, such as private collection agencies 
or private probation services. Despite numerous contacts, 
including visits, phone calls, and emailed surveys, much 
of the cost of this network remains for future and more 
intensive research to determine.

Further, juvenile justice, noncriminal traffic infractions, 
and restitution were beyond the scope of this analysis, 
though the costs of all three are considerable.

	� The juvenile justice system operates separately from 
the adult criminal system. But it mirrors the adult 
system in certain respects, often including the im-
position of considerable fees and fines. The authors 
did not include the juvenile justice system in this 
study.

	� Traffic violations vary from state to state in terms of 
the range of penalties imposed and whether com-
mon types are regarded as infractions or criminal 
misdemeanors (or worse, felonies). For example, 
in Texas even seemingly minor “moving violations” 
that occur while a driver is operating a vehicle are 
classified by state law as misdemeanors, while this 
is not the case in Florida and New Mexico. In its 
analysis, this report focuses on criminal fees and 
fines imposed in misdemeanor cases in 10 local 
jurisdictions and both misdemeanor and felony 
cases statewide for Florida, New Mexico, and Texas. 
It does not include fees and fines associated with 
noncriminal traffic infractions.

	� Restitution amounts imposed by the courts as rec-
ompense to crime victims are also not considered in 
this report.

	� Finally, the authors did not attempt to quantify 
massive costs associated with collateral conse-
quences for individuals, families, and communities 
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Consequences of Fees and Fines

>> Criminal justice debt creates a downward spiral of 
collateral consequences for those who cannot afford fee and 
fine payments. Shanetra Roach, a defendant in Austin, told 
the Brennan Center in 2018 that she received a speeding 
ticket in 2004. Her failure to pay triggered a driver’s license 
surcharge of $250 per year for three years. When she could 
not afford these payments, her driver’s license was suspend-
ed. In the 14 years since, she has been arrested three times, 
all on warrants derived from her inability to pay the initial 
ticket. The debt has grown to $1,800 in driver’s license 
surcharge fees, and she is doing community service to satisfy 
$1,200 in outstanding court costs. This debt has prevented 
her from getting jobs that she is well qualified for. “It’s a 
monkey on a person’s back,” she said. “It’s pushing people 
further and further into a hole.”84 

>> Some penalties for failure to pay debts are imposed by 
statute, while others are imposed at the discretion of a 
judge or even a court clerk.85 Common penalties include 
bench warrants, license suspension, disenfranchisement, 
and incarceration, and can result in lower credit scores, 
fueling a cycle that impedes reentry. 

	 Bench warrants. Bench warrants authorize an arrest. 
The arrest often occurs when the defendant encounters 
law enforcement in an unrelated incident, most common-
ly a traffic stop. The issuance of a bench warrant may 
trigger an additional fee that is added to the defendant’s 
criminal justice debt.

	 License suspension. In 43 states, driver’s license 
suspensions are authorized or mandated for failure to 
pay.86 License suspension can make finding or keeping a 
job hard, sometimes impossible. Driving on a suspended 
license can lead to additional fees and fines, along with 
incarceration.

	 Disenfranchisement. In many states, disenfranchise-
ment can be imposed on a discretionary basis or can 
even be a requirement of the criminal justice system. 
Thirty states continue to disenfranchise voters on the 
basis of wealth by requiring payment of all legal financial 
obligations for voting rights restoration, according to a 
new report from the Campaign Legal Center and the Civil 
Rights Clinic at Georgetown University Law Center.87 This 
is effectively a modern-day poll tax, despite the 24th 
Amendment’s promise of the right to vote without such a 
tax.88

	 Incarceration. In almost all 50 states, a formerly 
incarcerated person may be reincarcerated if he or she is 
found to be willfully delinquent in payments. A 2016 
report by the Atlantic found that “the determination of 
whether an individual is ‘willfully’ trying to make pay-
ments is very much up to judges; some judges decide 
that a former prisoner’s inability to get a job can 
constitute a lack of willful attempts to pay fees and fines 

— resulting in them ending up back in jail and facing even 
more fines.”89 This often leads to disparate outcomes for 
those charged with the same offense in different counties, 
or even in different courtrooms in the same courthouse.

	 Lower credit scores. Criminal justice debt can also 
damage credit, impairing an individual’s ability to obtain 
a loan or a mortgage or to secure housing. Additionally, 
such debt on a credit report can provide employers a 
backdoor means of learning whether an applicant has a 
criminal history. And wage and tax garnishment can 
discourage individuals from participating in legitimate 
employment, pushing them toward the underground 
economy.90 

defendants are confined in a Travis County facility.81 
Austin reimburses the county for jail costs but does not 
report those costs to the state office charged with compil-
ing data on the costs of fee and fine compliance.82

The disconnect between the government agencies that 
benefit from fees and fines and those that bear the costs 
of enforcement is widened when people are jailed for 
failure to pay. Counties pay 85 percent of local jail costs, 

and costs per inmate can range from $55 to $180 per 
day.83 This can create a cost spiral: As states prod courts 
to impose fees because of the revenue they generate, they 
shift significant collection costs to counties. In turn, coun-
ties ask courts to fund more of their operations through 
additional fees to offset the costs of collecting the fees 
the state imposed. 
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A. Collections Practices
This study covers 10 counties in three states: Florida, 
New Mexico, and Texas. Figure 4 summarizes the range 
of collections practices used in each of these states, the 
available alternatives to payment, and how the ability to 
pay fees and fines is determined. 

To enforce payment of fees and fines, nonpayment 
carries an escalating series of penalties in most counties. 
These practices can carry high costs for defendants and 
can also have profound effects on the amount of net reve-
nue collected in each county. For example:

	� While the full costs of collecting criminal fees and 
fines could not be determined, documented collec-
tion costs are significantly higher in counties where 
courts jail for nonpayment than in counties where 
courts do not. Although Florida courts do not jail 
for failure to pay, they do jail many who are arrest-
ed for driving on a suspended license, which may 
be a consequence of failing to pay fees and fines. 
Counties studied in New Mexico and Texas, where 
courts jail for nonpayment, had lower collection 
rates — and higher collection costs — than counties 
studied in Florida, although Florida also imposes 
counterproductive license suspensions that likely do 
not improve collections and result in costly jailing 
for driving with a suspended license.

	� Statewide warrant roundups occur in Texas and 
New Mexico but not in Florida. These warrant 
roundups are a partnership between state and local 
law enforcement aimed at clearing uncollected debt 
for low-level offenses. They usually involve a public 
information campaign regarding old warrants and 
checkpoints where law enforcement personnel run 
people’s license plates and IDs to check for out-
standing warrants. 

In theory, defendants in each county in this analysis 
have the same alternatives to payment. In practice, there 
is wide variation both between and within states in how 
often these alternatives are offered to defendants. In 
most jurisdictions, decisions regarding waivers, commu-
nity service credits, incarceration for nonpayment, and 
tailored determinations based on ability to pay are left to 
the discretion of individual judges.

IV. Key Variations Among Jurisdictions

This section examines key variations in collections practices and demographics 
among the 10 jurisdictions studied. Appendix A provides a detailed fiscal 
analysis for criminal fees and fines imposed by misdemeanor courts in each of 

the 10 jurisdictions.

FIGURE 4

Collections Practices
Across Jurisdictions 

Enforcement

Referrals to Private
Collection Agencies

Yes Yes Yes*

License Suspensions
for Failure to Pay

Yes Yes No

Vehicle Registration
Holds for Failure to Pay

Yes No No

Arrest Warrants Issued
for Failure to Pay

Yes No Yes

Arrest Warrants Issued
for Failure to Appear

Yes Yes Yes

Statewide Warrant
Roundup Program

Yes No Yes

Collections Courts No No No

Online Payment Options Yes Yes Yes

Wage Garnishment
for Restitution

No Yes Yes

Bank Account Garnishment
for Restitution

Yes Yes Yes

Property Liens for 
Restitution

Yes Yes Yes

Alternatives to Payment

Jail Credits Yes Yes Yes

Community Service Yes Yes Yes

Waivers for Fines and Fees Yes Yes Yes

Payment Plans/
Installment Payments

Yes Yes Yes

Ability to Pay

Ability-to-Pay Hearings 
Before Issuing Warrants

Yes N/A Yes*

Ability-to-Pay
Determinations
at Sentencing

Yes Yes Yes*

TEXAS FLORIDA
NEW 

MEXICO

* Practices occur in some, but not all, courts or counties.

Source: New Mexico Criminal Code; Florida Criminal Code; Texas Penal 
Code.
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	� In all target counties across the three states, rural 
counties had higher collections per capita than 
other counties. Governments in rural areas are 
frequently poorly funded and may be more reliant 
on revenue generated from fees and fines. This may 
lead rural governments to prioritize generating this 
fee and fine revenue. For example, in Texas, Jim 
Hogg and Marion Counties — both rural — had 
higher collections per capita than urban El Paso 
and Travis Counties. Compared with El Paso and 
Travis, Marion and Jim Hogg have a larger pro-
portion of residents that face financial burdens, 
indicated by the counties’ lower median household 
incomes. In Florida, Madison County also had the 
highest collections per capita in 2016. Those in rural 
Madison County face more financial burdens than 
their urban counterparts in Miami-Dade and Leon 
Counties. Finally, New Mexico’s rural Socorro Coun-
ty had the highest collections per capita in 2016. As 
in rural counties in Texas and Florida, the residents 
of Socorro are more financially burdened than their 
counterparts in the urban Santa Fe and Bernalillo 
Counties, also both in New Mexico. 

B. Demographics
The jurisdictions in this analysis represent a wide range 
of racial, ethnic, political, and economic diversity. A 
summary of the demographics of each county is shown 
in figure 5. These demographic differences highlight how 
the system of fines and fees plays out differently across 
communities. These are some results comparing 2016 
data across our target counties:

	� Collections per capita were highest in Texas, where 
they averaged $28 per person across four target 
counties. In Florida and New Mexico, collections per 
capita were much lower, each at $5.91

	� Assessments per capita were generally higher in 
rural areas. In Florida, rural Madison County had 
the state’s highest assessments per capita. Likewise, 
in New Mexico, another rural county, Socorro, had 
the state’s highest assessments per capita.92 Unfor-
tunately, the authors were unable to compare rural 
counties in Texas because assessment per capita 
data for rural counties was unavailable. 

FIGURE 5

Sources: U.S. Census Bureau (2013–2017 ACS 5-year estimates, 2016 SAIPE); Bureau of Labor Statistics; Florida Court Clerks & Comptrollers; New Mexico Judicial 
Information Division; Texas Collection Improvement Program; Texas O�ce of Court Administration; Brennan Center calculations.
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A. Texas
Between 2012 and 2018, Texas criminal courts imposed as 
much as $8.7 billion in fees and fines, which is a projected 
estimate for a state in which most, but not all, courts 
report to the state.93 In an average year, the amount of 
these legal financial obligations could total $47 for every 
person in the state — a significant source of revenue both 
for the state’s general revenue fund and for local court 
programs.94 Rather than raise this revenue from general 
taxes, however, Texas criminal courts assess criminal 
defendants in cases ranging from minor traffic infrac-
tions to serious felonies.

While Texas lacks statewide data, its Office of Court 
Administration collects information from more than 70 
counties and most cities with a population greater than 
100,000; this represents about 72 percent of Texas by 
population.95 The data suggests that the average amount 
of fees and fines charged to each defendant between 2012 
and 2018 was $268.96 However, the size of criminal fees 
and fines imposed varies tremendously by court and type 
of charge. Additional findings include:

	� In general, district courts, which handle mainly felo-
ny cases, assessed an average of $957 per defendant 
between 2012 and 2018. These courts, however, 
administered just 3 percent of the cases in which 
fees and fines were imposed. 

	� For county courts, which tend to handle serious 
misdemeanors, the average assessment per person 
was $606. The county courts administered 7 per-
cent of fee and fine cases. 

	� For justice of the peace courts (justice courts) and 
municipal courts, which tend to handle traffic cases 
and some misdemeanors, the average fee and fine 
amount assessed were $222 and $213, respectively. 
Together these courts hear 90 percent of cases in 
which fees and fines were assessed.97 Overwhelm-
ingly, the criminal cases handled by justice and 
municipal courts are traffic violations — 87 percent 
in the justice courts and 78 percent in the municipal 
courts.98

V. Statewide Analysis

This section provides a set of statewide analyses of criminal fees and fines 
imposed by both misdemeanor and felony courts in Texas, Florida, and 
New Mexico. Figure 6 shows statewide totals for assessments, waivers, and 

collections for misdemeanor and felony courts in each of the three states studied, as 
well as some enforcement costs in Texas and New Mexico, including jail costs. 

FIGURE 6

Statewide Fiscal Analysis for Texas 
(2017), New Mexico (2016),
and Florida (2017)
Thousands of dollars

Total Fees and 
Fines Assessed

Total 
Assessments

$763,058 $23,344 $427,737

Waivers -$46,091 N/A -$9,173

Community 
Service Credits

-$10,722 -$603 -$4,055

Jail Credits -$140,476 -$4,358 -$403

Conversions to 
Liens

N/A N/A -$109,993

Other Credits $0 -$1,800 $0

Total 
Adjustments

-$197,289 -$6,760 -$123,622

Net Amounts 
Owed

$565,769 $16,584 $304,115

Revenue 
Collected

Collections $465,391 $13,431 $167,865

Collections as a 
Percentage of 
Assessments

61% 58% 39%

Costs

Collections Unit 
Costs

$16,314 N/A N/A

Jail Costs $134,170 $5,267 N/A

Total Costs $150,484 $5,267 N/A

Costs as a 
Percentage of 
Collections

32% 39% N/A

Revenue Minus 
Cost

Net Gain $314,906 $8,164 N/A

TEXAS NEW MEXICO FLORIDA

Source: New Mexico Judicial Information Division; Texas Collection 
Improvement Program; Brennan Center calculations.
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FIGURE 7

Assessments, Cases, and Types of Cases by Type of Court, 2012-2018

District Courts $957 3% 33% Serious Felonies

County Courts $606 7% 49% Serious Misdemeanors

Justice of the Peace Courts $222 23% 82% Tra�c Cases

Municipal Courts $213 67% 64% Tra�c Cases

All Courts $268 100% 61% -

AVERAGE
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PERCENTAGE OF
FEE/FINE CASES COLLECTION RATE

MAIN TYPES OF
CRIMINAL CASES

Source: Texas Collection Improvement Program; Annual Statistical Report for the Texas Judiciary, Fiscal Year 2018.

FIGURE 9

Average Texas Jail Credits and Cost of Incarceration,
Associated with Jail Credits 2012–2017

District Courts $5,129,365 $3,982,078 3%

County Courts $37,811,999 $28,996,783 21%

Justice of the Peace Courts $16,154,378 $13,443,971 10%

Municipal Courts $109,324,473 $91,182,746 66%

Total $168,420,216 $137,605,577 100%

AVERAGE
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AVERAGE
ANNUAL COST

PERCENTAGE
OF TOTAL COST

Source: Texas Collection Improvement Program.

FIGURE 8

Reported Texas Criminal Fee and Fine Assessments,
Collections, Waivers, and Credits, 2012-2018
Thousands of dollars
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of satisfying fees and fines; there may be other offenses 
involved beyond failure to pay. However, until recently, the 
use of both voluntary and involuntary jail stays to satisfy 
court debts was common. During the period studied, 
municipal courts, which handle traffic cases and low-level 
misdemeanors that do not typically involve jailing, granted 
the majority of jail credits statewide, suggesting that jail 
stays were used to satisfy fee and fine debt. In 2017 Texas 
passed legislation intended to limit involuntary jailing for 
nonpayment of fees and fines.100 Data released by the Texas 
judiciary shows a decline in the number of people incarcer-
ated for nonpayment from 523,059 in 2017 to 456,220 in 
2018.101 But this still represents the incarceration of nearly 
half a million people for inability to pay.

Significantly, despite the use of waivers and credits, 
there is also a growing balance of unpaid fee and fine 
debt in Texas. While there is no official accounting of 
total uncollected criminal fees and fines in the state, 
between 2012 and 2018 almost $742 million was not 
collected, credited, or waived, averaging $106 million in 
added debt per year. Without action by the Texas judi-
ciary or legislature to remediate this debt, it will continue 
to grow.

One important consideration for the courts is that 
if fees and fines are not collected soon after they are 
imposed, the rate of collections falls to a comparative 
trickle, further highlighting that many of these debts are 
unlikely to be collected. For example, during 2016 courts 
took in 66 percent of their fee and fine collections in 
the first 30 days after imposition. After that, collections 
slowed to 5.5 percent in the next 30 days and continued 
to drop from there. This indicates that people who can 
pay these debts tend to pay them within the first 30 days; 
those who cannot will struggle to pay for a much longer 
period, and many older debts may never be paid. 

In an average year, Texas courts collect about 61 percent 
of the criminal fees and fines levied. That means 39 
percent cannot be collected, and much of that will not 
ever be collected. 

Between 2012 and 2018, Texas data indicates that 21 
percent of fees and fines on average were credited.

	� 14 percent of fees and fines was satisfied by time 
served in jail. This accounted for more than half of 
all amounts waived or credited.

	� 6 percent was waived, usually for indigency or other 
hardship.

	� 1 percent was satisfied by community service credits, 
usually given for some number of hours of work for 
a community nonprofit or other local organization.

Jail credits are an expensive proposition. For exam-
ple, between 2012 and 2018, Texas criminal courts 
issued more than $1 billion in credits for jail time; this 
represents more than 10 million days of incarceration. 
Some of these credits were issued by courts to defen-
dants already serving sentences for crimes. However, 
some credits were associated with jailing solely to 
satisfy outstanding court debts, a type of incarceration 
that serves no useful public safety purpose. Texas spent 
more than $825 million on these jail stays between 2012 
and 2018, an average of more than $137 million a year.99 
There is no revenue associated with jail credits. For Texas 
courts and jurisdictions, jail credits only represent costs. 
For Texas courts reporting such costs, the average daily 
cost of jailing is $81.08. 

Not every case of jailing associated with the use of jail 
credits represents incarceration simply for the purpose 

FIGURE 10

Texas Growth of Uncollected Criminal 
Fees and Fines, 2012–2018
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FIGURE 11

Drop-O� in Collections Over Time
in Texas, 2016  

0 to 30 Days $342.7 66%
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The full cost of collecting these debts is unknown, but it 
comes to at least 25 percent of revenue, based on incom-
plete reporting to the state, and an average of more than 
$120 million a year for incarceration of those with debt 
outstanding. The full cost is likely higher. Further, in 2015, 
the best recent year for compliance with cost-reporting 
requirements, Texas criminal courts spent $27.4 million 
in salaries, benefits, and other operating costs, and used 
750 employees, for collection activities. Again, these costs 
understate what Texas spends on collection of criminal 
fees and fines. First, reporting is incomplete — many of 
the courts required to participate in data reporting for the 

state’s Collection Improvement Program do not do so. 
Second, the program’s reporting requirements cover only 
about 72 percent of the state’s population. Third, these 
costs do not include expenses of other public employ-
ees involved in the collection of these debts (e.g., time 
spent by judges, public defenders, prosecutors, and other 
employees during court appearances; warrant service for 
nonpayment; and community corrections officers’ time 
monitoring probationer and parolee compliance with fee 
and fine sanctions). Only with more complete reporting 
can the full cost to local, county, and state agencies be 
fully tallied.

Promising Reforms in Texas

>> Over the past several years, Texas has passed a series 
of reforms aimed at improving inefficient fee and fine 
collection practices that placed significant burdens on 
indigent defendants. 

>> Texas Senate Bill 1913 was passed in 2017 to alleviate 
criminal justice debt.102 The law broadly requires judges to 
conduct ability-to-pay hearings, allows waivers or reduc-
tions of fees and fines, and offers alternatives to jail 
sentences.103 This has led to a decline of 11.4 percent in 
arrest warrants, and data released in 2018 by the Texas 
Office of Court Administration shows a drop over a year in 
the number of people incarcerated for failure to pay fines 
from 523,059 to 456,220.104 

>> In 2019, Texas built on Senate Bill 1913 and passed new 
legislation, Senate Bill 1637, to mitigate the burdens 
imposed on defendants facing unaffordable fees and 
fines.105 The law changed the state’s imposition and 
collection of fines and fees by requiring courts to administer 
ability-to-pay hearings upon notice to the court that 
defendants are unable to pay, though judges have the 
authority to waive the hearing if an inability to pay is already 
apparent.106 If defendants are unable to pay, alternative 
options must be offered, including full or partial waivers of 
the fees and fines, deferred payment plans, or community 
service.107 If community service is also shown to be an 
undue hardship (for reasons such as child-care responsibili-
ties, health concerns, employment, or homelessness), then 
the fees and fines must be waived.108 Under Senate Bill 1637, 
judges also have greater discretion to waive certain fees 
and are no longer required to issue warrants for failure to 
appear.109 The bill came soon after a ruling by a federal 

judge in Texas in 2018 that it is unconstitutional to set bail 
without considering ability to pay.110

>> Also in 2019, lawmakers in Texas unanimously ap-
proved a bill to repeal the Driver Responsibility Program 
(DRP), limiting the practice of license suspensions for 
unpaid fines.111 Under the DRP, which was enacted in 2003, 
drivers were penalized with hefty fines for traffic offenses 
ranging from speeding to driving without insurance, and if 
the surcharges were not paid within 105 days, their licenses 
were automatically suspended.112 These fines recurred 
annually, and failure to pay or a failure to appear in court 
prevented drivers from renewing their licenses.113 Some 1.8 
million drivers with unpaid surcharges related to traffic 
violations have had their licenses suspended.114

>> The DRP was created to fund trauma centers in rural 
areas of the state that lacked access to emergency medical 
care due to underfunding.115 However, most of the license 
suspensions under the DRP were not imposed for serious 
public safety violations, such as driving while intoxicated or 
speeding. Likewise, though the number of trauma centers in 
Texas has increased through DRP surcharges, less than 12 
percent of the driving offenses generating these charges 
were of the type that send people to trauma centers.116 In 
fact, the magnitude of license suspensions under the 
program has led to an increase in uninsured and unlicensed 
drivers.117 Once the repeal of the DRP goes into effect, the 
decline in trauma center funding will be offset by an 
increase in minimum fines for traffic citations, from $30 to 
$50, and more than 1.5 million Texans will be eligible for 
license reinstatement.118
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By contrast, conversions to liens and civil judgments 
are used liberally by Florida courts. On average, 25 percent 
of fees and fines imposed are converted this way, even 
though Florida courts have low expectations for eventual 
payment. These civil conversions are used routinely by 

B. Florida
Between 2012 and 2018, Florida criminal courts imposed 
$3.2 billion in fees and fines, an annual average of $22 
for every person in the state.119 This revenue is used to 
fund criminal justice and local court programs.120 Rather 
than raise this revenue from taxes, Florida criminal 
courts assess these amounts on criminal defendants in 
cases ranging from traffic infractions to serious felonies. 
In fiscal year 2018 alone, these fees and fines totaled 
almost $442 million.121 

In an average year, Florida courts collect only $168 
million, or 36 percent of total criminal fees and fines 
assessed, meaning that nearly two-thirds, or $295 
million, of court debts are simply not collected. On aver-
age, circuit courts collect just 27 percent of amounts 
assessed, while county courts collect 73 percent.

Florida courts appear to recognize that a significant 
portion of these debts cannot be collected. In fiscal year 
2018, circuit courts treated 23 percent of criminal fees 
and fines assessed as “at risk” for collection because of 
indigency.122 County courts considered 26 percent of 
assessments at risk for the same reason.123 

However, courts only sparingly waive or offer cred-
its against amounts owed. In the period studied, they 
waived just 2 percent of the total, credited 1 percent in 
exchange for community service, and credited less than 
1 percent for jail time served. This totaled just $16 million 
a year on average.

FIGURE 12

Florida Criminal Fee and Fine Assessments, Collections,
Waivers, and Credits, 2012–2018
Millions of dollars

Assessed Collected Community Service Credits Jail Credits Liens/Judgments Waivers

100

200

300

400

500

2012 2013 2014 2015 2016 2017 2018

Source: Annual Assessments and Collections Reports, Florida Court Clerks & Comptrollers Association.

FIGURE 13

Florida Growth of Uncollected Criminal 
Fees and Fines, 2012–2018
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License Suspension Costs

>> Forty-three states use the threat of driver’s license 
suspension to coerce the payment of amounts owed to 
courts.127 Nationwide, more than 7 million people have had 
their driver’s licenses suspended for failure to pay court or 
administrative debt, a number that could well be much 
higher because states do not uniformly report such data.128 
In Texas alone, 1.8 million people have had their driver’s 
license suspended for failure to pay fines and fees.129 In 
Florida, more than 1.1 million license suspension notices 
were issued in 2018, just for failure to pay court debts. As in 
most states, suspensions take place with no ability-to-pay 
determination, resulting in people losing their licenses with 
little opportunity to present their case.130 

>> Driver’s license suspensions impose a significant cost 
on those affected, as most Americans drive to work. Without 
a car, it’s often hard to hold down a job. In a New Jersey 
study of suspended licenses, almost half of those affected 
lost their jobs and were unable to find another.131 People face 
other hardships without a driver’s license, including an 
inability to drive children to school or even to buy groceries. 
At a recent Texas Senate hearing on a surcharge program 
responsible for many driver’s license suspensions for failure 

to pay, Sen. Don Huffines (R–Dallas) said the program led to 
a “permanent underclass” and split “society by those who 
can pay the fines and those who can’t.”132

>> There are also significant costs to state and local 
governments. Processing and executing license suspensions 
consumes staff time and other resources. Efforts to 
apprehend and punish those who drive without a valid 
license also impose a cost on police, courts, prosecutors, 
public defenders, and jails. While comprehensive data on 
these public costs is unavailable, examples in a few states 
suggest they may be substantial:

	 In 2019, an Oregon legislative proposal to eliminate 
license suspension for failure to pay fines led the Oregon 
Department of Transportation to predict savings of almost 
$1 million by eliminating processing costs and the need to 
address drivers’ questions about suspensions.133

	 Colorado estimated its annual requirements for non- 
safety-related suspensions of driver’s licenses under a 
new state code and found a cost of 18,646 man-hours to 
process and hold hearings involving 16,800 suspension 
cases — roughly nine full-time-equivalent employees.

	 In Washington State, failure to pay a fine or appear in 
court on a moving violation currently results in driver’s 
license suspension. In 2015 almost 38,000 cases of 
driving following such a suspension were prosecuted at a 
cost of $925 per case. More than 14,000 convictions were 
secured, many including jail time, at a net cost — less any 
fines revenue — of $182 per case. In total, the estimated 
cost to the state in 2015 alone was $37.5 million.134 
Additional fees imposed to offset these costs are expect-
ed to cover less than half the state’s expenses: Washing-
ton forecasts revenue of $10.6 million in driver’s license 
reinstatement fees and $4.7 million in hearing fees for 
2019 through 2021.135 

Reasons for Driver’s License  
Suspension Notices in Florida (2018)

Delinquency on  
Child Support Payments

134,079

Failure to Pay Court  
Financial Obligations (Traffic, 
Misdemeanor, and Felony)

1,118,601

Other 387,446

Total Suspensions  
and Revocations

1,640,126

Source: Fines and Fees Justice Center.

circuit courts in felony cases, where they total 36 percent 
of assessed criminal fees and fines, and less so by county 
courts for misdemeanor cases, at 11 percent.

Besides indigency, another factor making criminal fees 
and fines difficult to collect is incarceration. In 2018 the 
circuit courts rated 55 percent of amounts imposed as 
at risk for collection purposes because the defendants 
were jailed or serving prison sentences.124 The compara-

ble figure for county courts was just 4.4 percent.125 In total, 
for the factors the judiciary considers as impediments to 
collection, 86 percent of circuit court criminal assess-
ments and 38 percent of county court assessments were 
rated “at risk” of non-collection in 2018.126 In other words, 
of the $442 million assessed in 2018, two-thirds, or $295 
million, was considered uncollectible by the courts.

With little use of waivers and credits, defendants in 
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Disenfranchisement in Florida

>> In 2018, Florida 
voters passed Amend-
ment 4, a historic initiative 
restoring voting rights to 
the 1.4 million people in 
the state with past felony 
convictions.136 Minorities, 
especially black and 
low-income people, were 
vastly overrepresented in 
this group. But in May 
2019, Florida enacted a 
law requiring they pay all 
fees, fines, and restitution 
in order to be eligible to 

vote again.137 The average 
income of the formerly 
incarcerated people who 
registered to vote 
between January and 
March of 2018 is nearly 
$15,000 below that of an 
average Florida voter.138 
Disenfranchisement for 
failure to pay court debts 
disproportionately 
removes the poor from 
voter rolls, depriving them 
of a voice in their govern-
ment.

Florida face a growing balance of fee and fine debt. While 
the total amount of uncollected criminal fees and fines 
in the state is unknown, an average of more than $162 
million a year was added to the balance between 2012 
and 2018, for a total of more than $1.1 billion over the 
seven-year period. Without action by the Florida judiciary 
or legislature to remediate this debt, it almost certainly 
will continue to grow. While Florida courts appear to 
recognize that indigency poses a problem for collections, 
extremely low usage of indigency waivers and commu-
nity service credits fuels spiraling uncollected court debt 
that serves neither the courts nor those held liable for 
unpaid amounts.

The cost to Florida of collecting criminal fees and fines 
is unknown. With no systematic collection and reporting 
of data, it is impossible to tally the costs for the courts, the 
law enforcement agencies that perform warrant service 
or enforcement of driver’s license suspensions due to 
nonpayment, or probation and parole services that must 
remind their clients of payment requirements. 

$16,219,194 per year between 2012 and 2016. These 
courts handled, on average, 70 percent of the cases 
in which fees and fines were imposed.

	� District courts are courts of general jurisdiction han-
dling a wide range of cases. These courts assessed 
an average of $1,712,418 per year and administered 6 
percent of fee and fine cases on average.

	� The Bernalillo Metropolitan Court combines the 
county’s municipal and magistrate courts in a single 
court serving New Mexico’s most populous county. 
The court assessed an average of $4,698,242 per 
year and administered 24 percent of the state’s fee 
and fine cases on average. 

The authors observed the following yearly averages for 
2012 through 2016:

	� Of the $1.7 million assessed in district courts, 
$326,462 was converted into credits and only 
$298,000 was collected, leaving $1,088,111 uncol-
lected.

	� Magistrate courts had the highest amount of fee 
and fine activity. Of the approximately $16.2 million 
in fees and fines imposed, $3,332,494 in credits 
were awarded and $10,609,152 in fees and fines 
were collected, leaving $2,277,549 uncollected. 

	� The Bernalillo Metropolitan Court award-
ed $1,837,685 million in credits and collected 
$2,424,789 million in fees and fines, leaving 
$435,768 uncollected out of $4.7 million assessed. 

On average, credits as a percentage of assessments 
was rather low for district and magistrate courts — at 19 
percent and 21 percent, respectively — compared with 39 
percent for the Bernalillo Metropolitan Court.

Jail credit was the most common type of credit applied 
by the magistrate and metropolitan courts. From 2012 to 
2016, magistrate courts applied a total of $16.6 million 
credits, of which $11.3 million, or 68 percent, were jail 
credits. In the metropolitan court, there were $9.2 million 
credits, of which $6.5 million, or 71 percent, were jail cred-
its. The amount of jail credits issued in district courts was 
relatively low from 2012 to 2016, totaling $9,709. Across 
the district, magistrate, and metropolitan courts from 
2012 to 2016, a total of $17,835,136 in jail credits was 
issued. This corresponds to 300,502 days in jail — which 
cost a total of $21,814,692.140

Although credits and waivers are supposed to reduce 
the amount of debt owed, considerable amounts of uncol-
lected fees and fines still accumulate each year. Figure 
16 shows that uncollected fees and fines have piled up 

C. New Mexico
Between 2012 and 2016, New Mexico’s district, magis-
trate, and metropolitan courts assessed an estimated $113 
million in fees and fines. In an average year, this amounts 
to about $54 for every person in the state.139 While data 
for county courts is unavailable, even this partial total 
is significant, coming to more than $23 million in 2016 
alone.

	� Magistrate courts, which handle mainly misdemean-
or and traffic violations, assessed an average of 
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Reforms in New Mexico

>> Bernalillo Metropoli-
tan Court has hosted 

“Safe Surrender” events for 
the past several years, 
inviting people to work 
with a judge to address 
their outstanding bench 
warrants and avoid the 
risk of arrest.145 Prosecu-
tors and defense attor-
neys are available at these 
one-day events for 
individual meetings ahead 
of appearances before a 
judge. New Mexico courts 
have promoted this 
opportunity — including 
through an active Twitter 
account — to encourage 
people to voluntarily 
appear and resolve 
pending issues.146 The 
program does not provide 
a formal amnesty, but 
judges promise to resolve 
or at least offer new 
opportunities to settle 
amounts owed for every 
case.147 People who 
appear on a traffic citation 
are almost guaranteed to 
have their cases resolved, 
while those appearing on 
warrants for public safety 
violations and other types 
of misdemeanors can 
expect to have an 
opportunity to set a future 
court date without being 
arrested.148

>> In 2010, New Mexico 
defendants spent a 
median of 147 days in jail 
while awaiting trial.149 

Judges often set the bail 
high to keep defendants in 
custody and avoid the risk 
of releasing dangerous 
people — though 
wealthier defendants or 
those using bail bond 
companies could still bail 
out.150 In 2016 New 
Mexico voters approved 
Constitutional Amend-
ment 1 to protect the right 
to pretrial release for 
non-dangerous defen-
dants.151 The new bail 
measures prohibit judges 
from jailing defendants 
simply because of 
financial inability to pay 
bail, and they allow a 
defendant to file a motion 
to request release on 
nonmonetary condi-
tions.152 Although the 
amendment also grants 
judges broad authority to 
deny bail to defendants 
charged with a felony who 
are deemed dangerous or 
flight risks, its provisions 
for reform are an 
important step in allowing 
future litigation against 
unfair monetary bail 
practices.153 And though 
prosecutors have pushed 
back against the reforms, 
the New Mexico Supreme 
Court is committed to 
continuing on the path to 
bail reform and noted that 
crime rates appear to 
have dropped since  
the measure was 
implemented.154

FIGURE 14

New Mexico Criminal Fee and Fine 
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FIGURE 15

Comparison of Credits in New Mexico, 2012–2016
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how fees and fines tend to be a serious problem for the 
communities that can least afford them. (The authors 
could not perform a similar analysis for Florida and Texas 
because of lack of available data. In Texas, revenue data 
for rural and less-populated counties is unavailable, which 
would bias the results. Likewise, for Florida, the authors 
did not have access to sufficient data at the county level.)

Not only do fees and fines appear to be an inefficient 
way to collect revenue, but they are also poorly targeted 
and perpetuate social and economic disparities for people 
who cannot afford to pay them. For example, Hidalgo, 
Luna, and Quay Counties have relatively high poverty 
rates as well as rather high amounts of uncollected fee 
and fine debt per capita between 2012 and 2016.141 

	� Hidalgo County, with a poverty rate of 24.8 percent, 
has $78.45 of uncollected fees and fines per per-
son.142 

	� Luna County, with a poverty rate of 28.3 percent, 
has $47.96 of uncollected fees and fines per  
person.143 

	� Finally, Quay County, with a poverty rate of 23.9 
percent, has $28.05 of uncollected fees and fines 
per person.144 

By comparison, New Mexico has a statewide poverty 
rate of 19 percent and uncollected fees and fines of $9.30 
per person. 

each year in New Mexico since 2012. The average increase 
was almost $4 million per year, with approximately $19 
million uncollected in total.

The accumulation of uncollected debt is a problem 
for New Mexico. The rate of uncollected debt in coun-
ties throughout New Mexico correlates with the poverty 
rate within each county. This relationship underscores 

FIGURE 16

New Mexico Growth of Uncollected
Fees and Fines, 2012–2016
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While it is clear that fees and fines don’t deliver, the full 
costs to jurisdictions certainly exceed those estimated 
here. Activities involved with fees and fines are spread 
across agencies and levels of government, and none of 
the agencies or jurisdictions studied here track the full 
scope of work involved in imposing and enforcing them. 
Only with a thorough accounting can jurisdictions appre-
ciate just how inefficient fines and fees are as a source 
of revenue.

The ten counties across Florida, New Mexico, and Texas 
studied here show that criminal fees and fines are an 
unreliable and inefficient revenue stream. They frequently 
burden the members of society who are least able to pay, 
and the costs of collection are many times greater than 
those of general taxation, effectively canceling out much 
of the revenue. Particularly costly is the practice of jailing 
defendants solely for their failure — or inability — to pay 
these debts.

VI. Conclusion

In recent years, states and municipalities have come to rely on criminal fees 
and fines, shifting the burden for funding courts, the criminal justice system — 
and, sometimes, general government operations — from the general public to 

defendants. But these fees and fines undermine rehabilitation and public safety by 
saddling people with debt just as they are reentering society. This report shows that 
they also fail at their primary objective: raising revenue. 



34 Brennan Center for Justice� The Steep Costs of Criminal Justice Fees and Fines

misdemeanors and small claims such as debt collection 
and landlord-tenant disputes, and district courts over-
see serious misdemeanors and felonies. In Bernalillo, 
the municipal and magistrate courts are combined into 
a single metropolitan court. Most fee and fine activity 
occurs in magistrate and municipal courts, but data for 
municipal courts is limited. Therefore, this report focuses 
on magistrate courts in Santa Fe and Socorro Counties 
and the Metropolitan Court in Bernalillo County. 

When someone is unable to pay assessed fees and fines 
in New Mexico, a bench warrant is issued for that person’s 
arrest and an additional $100 bench warrant fee is added 
to the court debts. This also triggers an automatic driver’s 
license suspension. To reinstate the license, the defendant 
must pay $30 to the DMV. This means that, for each warrant 
issued by the court, most defendants actually owe $130.

Figure 17 provides an example of the fees and fines 
imposed on defendants in New Mexico.

1. Bernalillo County
Bernalillo County is home to New Mexico’s largest 
city, Albuquerque. With nearly 675,000 residents, it is 
also the most populous county in the state.159 Bernalil-
lo’s local government contains a mix of Democrats and 

A. New Mexico
New Mexico has a population of 2 million, concentrated 
mostly in urban areas around Albuquerque, Las Cruces, 
Rio Rancho, and Santa Fe.155 The state faces severe 
economic challenges, with a poverty rate of 20 percent, 
the second highest in the country.156 A Republican gover-
nor was succeeded by a Democrat in early 2019, and 
New Mexico leans Democratic in national elections. The 
state’s population is approximately 49 percent Hispanic or 
Latino, 37 percent white non-Hispanic, 10 percent Native 
American, and 2 percent black.157 

Every New Mexico county except Bernalillo has three 
levels of criminal courts.158 Municipal courts deal mostly 
with traffic violations, magistrate courts handle low-level 

Appendix A:  
Fiscal Impact Analysis of Individual Jurisdictions

FIGURE 17

Fees and Fines in New Mexico

Fines Amount

Motor Vehicle Code Violation Up to $300

Petty Misdemeanor Up to $500

Misdemeanor Up to $1,000

Universal Fees

Domestic Violence O�ender Treatment Fee $5

Crime Victims Reparations Fee $50

Magistrate Court Automation Fee $10

Tra�c Safety Fee $3

Judicial Education Fee $3

Jury and Witness Fee $5

Brain Injury Services Fee $5

Case-Speci�c Fees

DUI Chemical Testing Fee $85

DUI Community Program Fee $75

Controlled Substances Testing Fee $75

Public Defender Fee $10

Mediation Fee $5

Pre-prosecution Diversion Program Fee $85/month

Misdemeanor Probation Fee $15/month

Source: New Mexico Criminal Code.

FIGURE 18

Bernalillo County Criminal Fee and Fine 
Fiscal Analysis, 2016
Thousands of dollars

Revenue Collected

Assessments $4,170

Credits $2,193

Collections $1,862

Percentage of Fees and Fines Collected 45%

Costs

In-Court Costs $40

Jail Costs $2,138

Total Costs $2,178

Cost as a Percentage of Collections 117%

Net Gain (+)/Loss (-) -$316

Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.
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reduced the amount of paperwork for clerks and defen-
dants and has reduced instances of people failing to pay.

If a person fails to make payments, the court issues 
a warrant. When that person next comes into contact 
with the justice system, as in a traffic stop, he or she is 
taken into custody. Typically, arraignment occurs the day 
following the arrest, at which point a jail credit is applied 
to this person’s fees and fines, the outstanding amount 
is waived, and he or she is released. 

Figure 18 shows the results of the Brennan Center’s 
fiscal analysis for traffic and misdemeanor criminal fees 
and fines imposed by the Bernalillo Metropolitan Court 
for fiscal year 2016. The $2.2 million cost estimate for 
2016 is conservative because of the difficulty of determin-
ing some collections and related law enforcement costs 
(e.g., for warrant service, arrest, and processing). 

Key findings:

	� Court and jail costs for imposing and collecting 
fees and fines from Bernalillo Metropolitan Court 
were $2.178 million in 2016, or 117 percent of what 
ultimately was collected.165

	� In 2016 the Bernalillo Metropolitan Court assessed 
more than $4.1 million in criminal fees and fines. 
Nearly $2.2 million was written off, either through 
waivers or credits for time served in jail or commu-
nity service. Of the remainder, close to $1.9 million 

Republicans, but like the state as a whole, the county 
leans Democratic in national elections.160 Albuquerque 
was established as a Spanish colonial outpost, and the 
county’s history is reflected in its demographics: It is 50 
percent Hispanic or Latino, 39 percent white non-His-
panic, 4 percent Native American, and 3 percent black.161 
While Bernalillo is home to some of New Mexico’s wealth-
iest citizens, mostly in northeastern Albuquerque and 
the adjacent suburbs, it also has some of its poorest. The 
poverty rate in the county is 19 percent, roughly equal to 
that of the state overall.162

Two courts with criminal jurisdiction operate in Berna-
lillo County — the Bernalillo Metropolitan Court and the 
Second Judicial District Court. The metropolitan court, 
which handles traffic and misdemeanor cases, generates 
the greatest fee and fine volume and is the focus of this 
analysis. The district court handles felonies.163 

While the docket changes each day, custody and traf-
fic arraignments occur daily. Once someone is arrested, 
court rules require arraignment within 24 hours.164 After 
the judge arrives, each court appearance typically lasts 
between two and five minutes. Fees and fines are rarely 
mentioned, and no indigence determinations were 
observed in the courtroom. After appearing before the 
judge, the defendant meets with a clerk who explains the 
fee and fine obligations, how to convert them to commu-
nity service hours, the date by which they must be paid, 
and any other requirements. One judge told the authors 
that access to community service conversions has greatly 

FIGURE 19

Bernalillo County Assessments, 
Collections, and Credits, 2012–2016
Thousands of dollars

Assessments Collections Credits
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Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.

FIGURE 20

Bernalillo County Growth of 
Uncollected Criminal Fees and Fines, 
2012–2016
Thousands of dollars
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Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.
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percent white non-Hispanic, 2 percent Native American, 
and 1 percent black.168 The area around the state capitol 
attracts many professional workers, and the county is 
wealthier than the rest of the state. The poverty rate is 
14 percent, the lowest of the three New Mexico counties 
included in this report.169

Santa Fe County is home to the New Mexico Supreme 
Court, a court of appeals, a district court, a magis-
trate court, a municipal court, and a probate court. The 
district court has general jurisdiction over civil and crim-
inal matters, and the magistrate court handles various 
low-level civil matters. 

Arraignments of defendants held in custody take place via 
video feed to the county jail. One court employee told the 
Brennan Center in 2018 that seven people were in custody 
that day solely because of failure to pay fees and fines. 

Defendants are able to pay fees and fines in three ways. 
They can pay the amount in full or through a payment 
plan, perform community service and reduce their debt at 
a rate equal to the federal minimum wage ($7.25 per hour), 
or serve jail time to earn a credit of $58 per day (equal to 
eight hours of the federal minimum wage). 

Jail time is considered only if a person fails to make 
payments or complete community service. The court 
then sends a notice to appear for a hearing. If the person 
misses the hearing, the court will issue a warrant for 
arrest for failure to pay. One judge estimated that about 
half of the people who receive a notification return to 
court and the other half are taken into custody.170 

Figure 21 represents the Brennan Center’s fiscal analysis 
for misdemeanor criminal fees and fines for Santa Fe County 

was ultimately collected. However, more than $2.1 
million was spent on collections activity; therefore, 
the collected amount reflects a net loss of $316,000. 

	� The authors estimate that approximately $40,000 
was spent on the portion of court proceedings deal-
ing with fees and fines. 

	� Bernalillo County expended an estimated $2.138 
million for jailing due to unpaid fees and fines in 
2016. In addition to being costly, jailing is an exam-
ple of cost shifting from the state-funded Bernalillo 
Metropolitan Court to local county taxpayers.

Figure 19 shows how criminal fees and fines imposed, 
collected, and credited have changed over time.

As shown, criminal fees and fines collected fall short of 
the amounts assessed; on average, 9 percent of the fees 
and fines charged to defendants went uncollected and 
not credited or waived between 2012 and 2016. Further:

	� Fee and fine assessments and revenues have fallen 
for Bernalillo County in recent years.

	� Assessments have fallen faster than revenue, mean-
ing that a larger portion of fees and fines are being 
collected each year. 

Figure 20 depicts how uncollected amounts in Berna-
lillo County have grown since 2012. 

New Mexico courts do not produce reliable estimates 
of the total amount of criminal fees and fines that remain 
uncollected. Therefore, figure 20 shows only the amount 
of uncollected debt that has accumulated since 2012. This 
represents just a small subset of the total not collected. 
Even so, these amounts are considerable.

Uncollected amounts rose between 2012 and 2016, 
although the rate of growth of uncollected criminal fees 
and fines appears to have slowed during this period. Much 
of this court-imposed debt will never be paid and will 
continue to pose challenges for the courts because of 
its uncollectibility. Tracking these uncollectible amounts 
imposes costs on the courts for information technology 
and personnel. More significantly, enforcing warrants and 
scheduling repeated hearings for failure to pay takes up 
valuable law enforcement and court time that would be 
better spent on serious criminal matters.

2. Santa Fe County
Bordering Bernalillo County is Santa Fe County, which 
contains New Mexico’s capital city. It is smaller than 
Bernalillo in area, and its population of just under 150,000 
makes it the third-most-populous county in New Mexi-
co.166 Like Bernalillo, its electorate leans Democratic.167 
The county is about 51 percent Hispanic or Latino, 43 

FIGURE 21

Santa Fe County Criminal Fee and Fine 
Fiscal Analysis, 2017
Thousands of dollars

Revenue Collected

Assessments $1,138

Credits $352

Collections $724

Percentage of Fees and Fines Collected 64%

Costs

In-Court Costs $54

Jail Costs $239

Total Costs $294

Cost as a Percentage of Collections 41%

Net Gain (+)/Loss (-) $430

Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.
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	� Santa Fe County offered a lower amount of credits 
to defendants than Bernalillo County. 

Figure 23 depicts how uncollected amounts in Santa 
Fe County have significantly grown since 2012.

Reliable estimates of the total amount of criminal 
fees and fines that remain uncollected are unavailable. 
Therefore, figure 23 shows only the amount of debt that 
has accumulated since 2012. This represents just a small 
subset of the total not collected. Even so, these amounts 
are considerable: uncollected amounts rose by $528,367 
between 2012 and 2016. Much of this court-imposed debt 
will never be paid. 

3. Socorro County
With a population of just over 17,000, Socorro County is 
the smallest New Mexico county in this analysis.171 Just 
over half of the residents in this rural county live in the 
town of Socorro, 75 miles south of Albuquerque. Much 
like the rest of the state, Socorro County leans Demo-
cratic in county and state elections.172 The county’s popu-
lation is approximately 50 percent Hispanic or Latino, 35 
percent white non-Hispanic, 10 percent Native American, 
and 1 percent black.173 With a poverty rate of 25 percent, 
Socorro is one of the poorest counties in New Mexico and 
the poorest in this analysis.174

The staff of the Socorro Magistrate Court consists of 
one elected judge and five clerks. The judge was previ-
ously the county sheriff, a position he first held at the 
age of 25. While he has an extensive background in law 
enforcement, he does not have a law degree. During busi-

for fiscal year 2016. The total collection cost estimate of 
$294,000 is a conservative one because of difficulties in 
determining some collections and related law enforcement 
costs (e.g., for warrant service, arrests, and processing). 

Key findings:

	� In 2016, the Santa Fe Magistrate Court assessed 
about $1.1 million in criminal fees and fines, of 
which $352,000 was written off through credits, 
such as community service and jail. Of the remain-
ing $786,000, $724,000 was ultimately collected. 

	� At least $294,000 was spent on collections activity 
in court and jailing alone. The collected amount 
therefore reflects at most $430,000 in net gain, 38 
percent of what was originally assessed.

Figure 22 shows how criminal fees and fines imposed, 
collected, and credited have changed over time in Santa 
Fe County.

As shown, criminal fees and fines collected do not 
approach the amounts assessed. On average, from 2012 
to 2016, 17 percent went uncollected and was not credited 
or waived. Further:

	� While fee and fine assessments and collections 
increased through 2015, both were lower in 2016, 
highlighting the unreliability of criminal fees and 
fines as a source of funding.

FIGURE 22

Santa Fe County Assessments, Credits, 
and Collections, 2012–2016
Thousands of dollars

Assessments Collections Credits
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Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.

FIGURE 23

Santa Fe County Growth of Uncollected 
Criminal Fees and Fines, 2012–2016
Thousands of dollars
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community service hours were credited at the federal 
minimum wage of $7.25 per hour.

If a defendant misses a payment for a third time, the 
magistrate judge may charge the defendant with failure 
to comply and hold that person in jail. Jail time is credited 
against court fees at $58 per day. As the former county 
sheriff, the current judge is aware of the high daily cost of 
jailing and said that the county would “rather make money 
than lose money.” Still, in the week observed by a Brennan 
Center staffer, he sentenced two defendants to jail time for 

“willfully refus[ing] to pay court costs or perform commu-
nity service.” One of them was sentenced to 10 days.

Two days per week are dedicated to bench trials and 
case management, meaning that state prosecutors, public 
defenders, and law enforcement officers appear in court. 
Two public defenders handle the bulk of these dockets. 
One public defender expressed concern about the length 
of time that cases “languish on” until defendants are able 
to pay off their debt and ultimately close their cases. She 
estimated that 10 percent of her clients complete commu-
nity service and that 30 to 40 percent serve jail time for 
court costs. 

For his part, the magistrate judge is under no illusions 
about the role of court costs in his courtroom. “This is a 
money-making machine,” he said. “We collect $20,000 
per month, easy. The state just wants to make money. It’s 
tough on [the defendants], man.”

Figure 24 represents the Brennan Center’s fiscal anal-
ysis of misdemeanor criminal fees and fines for Socorro 
County for fiscal year 2016. The cost estimate of $96,000 

ness hours, three clerks work at windows in the lobby. In 
the mornings, particularly before court starts at 9:00 a.m., 
the clerks are kept busy by defendants checking in and 
people making payments. When asked, one clerk said 
that her entire job revolves around court costs. 

According to the clerks, nearly all defendants enter into 
payment plans to pay their fees and fines. It is rare for a 
defendant to pay in full at the time of assessment. The 
standard payment is $50 per month, although clerks have 
the discretion to lower this amount. Still, the clerks esti-
mate that 60 to 70 percent of people miss payments and 
are issued bench warrants. 

In the courtroom on a day when a Brennan Center 
staff member was present, the magistrate judge asked 
each defendant how much he or she would be able to pay. 
Some defendants expressed an inability to pay anything 
at all. Many stated that they were unemployed and had 
no income, and others said they earned no more than 
$40 per month. Still, community service was not initially 
offered as an option to most defendants. Rather, they 
were entered into payment plans, with some payments 
as low as $10 per month. The judge repeatedly instructed 
defendants to contact the court if they would be unable 
to make a payment deadline. 

Community service was granted only to those defen-
dants who specifically requested it. Of 24 cases observed 
in which costs were assessed, only three defendants did 
so. Two requests were granted and the third was denied, 
though that defendant’s monthly payment was reduced. 
When conversions to community service were granted, 

FIGURE 24

Socorro County Criminal Fee and Fine 
Fiscal Analysis, 2016
Thousands of dollars

Revenue  Collected

Assessments $207

Credits $88

Collections $119

Percentage of Fees and Fines Collected 58%

Costs

In-Court Costs $14

Jail Costs $81

Total Costs $96

Cost as a Percentage of Collections 80%

Net Gain (+)/Loss (-) $24

Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.

FIGURE 25

Socorro County Assessments, Credits, 
and Collections, 2012–2016
Thousands of dollars

Assessments Collections Credits
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Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.
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	� Uncollected amounts rose by about $33,000 be-
tween 2012 and 2016. Much of this court-imposed 
debt will never be paid.

	� Growing balances of uncollected court debt strain 
the courts as well as local law enforcement. In fact, 
an officer in Socorro’s police department told the 
authors that they stopped processing many war-
rants requested by the courts for nonpayment.175

B. Florida
Florida has a population of more than 20 million and a 
poverty rate of about 14 percent.176 With more than 90 
percent of its population living in cities, it is the most 
urban state included in this report. Florida has leaned 
slightly Republican in the most recent national and state 
elections.177 Its population is approximately 54 percent 
white non-Hispanic, 26 percent Hispanic or Latino, and 
17 percent black.178

COURT FEES AS FUNDING 
Between 1996 and 2007, the Florida legislature added more 
than 20 new categories of legal financial obligations, includ-
ing surcharges and fees, many of which were increased 
after their introduction.179 Florida courts have increasingly 
come to rely on fees to finance core government functions 
and have removed exemptions for indigence.180 This is still 
felt today: across the state, court clerks’ offices are funded 
primarily through fines and fees.181 As most court fees are 
statutorily imposed, Florida judges have little to no discre-
tion to waive them, even for indigent defendants.

The shift toward reliance on court fee collections came 
with a 1998 amendment to the Florida Constitution. The 
amendment absolved counties and municipalities of fiscal 
responsibility for clerks of court, requiring that clerks draw 
on revenue collected from court-imposed fees.182 In effect, 
this amendment made the fiscal viability of Florida clerks 
dependent on their ability to collect fees and fines. As one 
circuit court public defender described it, “Our clerks are 
underfunded, and this is their blood. It’s pretty much their 
source of funding, so they’re in a bind.”183 In fact, collections 
rates are baked in to their performance evaluations. When 
a county clerk of court drops below a specified collections 
rate, the office must submit a corrective action plan to the 
clerk of state and file it with the state legislature.184

This funding scheme has a distorting effect on court 
operations. In the observed counties, clerks of court 
reported employing substantial numbers of full-time 
staff whose sole mandate is to collect court-imposed fees.

One former public defender noted that clerks are not 
the only parties interested in maintaining this system, 
which she described as “a little unholy.” Pieces of the 
collections pie also go to courts, public defenders, prose-
cutors, and even state general revenue.185 

is conservative, as many potential costs of collections and 
law enforcement could not be tallied.

Key findings:

	� In 2016, the Socorro Magistrate Court assessed 
about $207,000 in criminal fees and fines. 

	� The magistrate court wrote off $88,000 through ei-
ther waivers or credit given for jail time or commu-
nity service. Virtually all of the remainder, $119,000, 
was collected. 

	� At least $96,000 was spent on jail costs and col-
lections activity in court, so the collected amount 
reflects at most a net gain of $24,000, 11 percent of 
what was originally assessed.

Figure 25 shows how criminal fees and fines imposed, 
collected, and credited have changed over time.

As shown, criminal fees and fines collected fall far short 
of the amounts assessed. On average for 2012 to 2016, 9 
percent went uncollected and was not waived or credited. 
Figure 26 depicts how uncollected amounts in Socorro 
County have grown significantly since 2012.

There are no reliable estimates of the total amount of 
criminal fees and fines that remain uncollected. Therefore, 
figure 26 shows only the amount of debt that has accumu-
lated since 2012. This represents just a small subset of the 
total not collected. Even so, these amounts are considerable.

FIGURE 26

Socorro County Growth of Uncollected 
Criminal Fees and Fines, 2012–2016
Thousands of dollars
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ment. The DMV also imposes reinstatement fees that can 
reportedly add hundreds of dollars in additional costs.197 
Further, many people must work with multiple agencies 
to reinstate a license, most commonly the court clerk, 
DMV, and Department of Revenue.198

Some counties, notably Leon County, now hold driv-
er’s license reinstatement clinics. By assembling all rele-
vant agencies, attorneys, and judges in one place, such 
clinics aim to streamline the process of regaining valid 
driving licenses. Leon County’s first clinic attracted 
more than 1,200 attendees. Most, however, were unable 
to have their licenses reinstated, primarily because of 
the number of agencies involved in the process and the 
money required.199

COLLECTIONS AGENCIES
Florida law requires clerks to refer court debts to collec-
tors if not fully paid within 90 days. These firms are legally 
permitted to add surcharges of up to 40 percent.186 One 
circuit public defender candidly described the collections 
agencies: “They’re nasty as hell,” he said. “They scare our 
clients to death.”187

ABILITY TO PAY
The Florida Supreme Court has held that due process 
requires a judicial ability-to-pay determination when the 
state seeks to enforce collection and the defendant is 
subject to loss of liberty or property.188 However, this prin-
ciple is not always — and likely rarely — satisfied. Because 
an ability-to-pay inquiry is not required at the point when 
fines are imposed, clerks need to make these determina-
tions during enforcement of collections. To compound the 
problem, this due process right may be lost with the use 
of collections agencies.189 What is puzzling is that the vast 
majority of Floridians with court debts qualify for indigent 
defense. Presumably, the finding of indigency would indicate 
an inability to pay — yet this is not what happens for many. 

Florida law authorizes, but does not require, judges to 
convert court debts to community service hours in cases 
of indigency.190 These are typically credited at $7.25 per 
hour, the federal minimum wage. It is reported that clerks 
in some counties fail to notify defendants of this option 
or impose an additional processing fee for granting it.191

DRIVER’S LICENSE SUSPENSIONS
Driver’s license suspension for failure to pay criminal 
fines and fees is a legally permitted and common prac-
tice in Florida, and one that is mandatory in noncrimi-
nal traffic cases.192 In fact, in 2018 more than 1.1 million 
driver’s license suspension notices were issued simply 
because of Floridians failing to meet court financial 
obligations.193 Across Florida, more than 71 percent of 
driver’s license suspension notices in 2018 were for fail-
ing to pay a court debt.194 Licenses are often suspended 
automatically when cases are transferred to private 
collectors and are not restored until debts are paid in 
full. Suspensions disproportionately impact low-income 
defendants who are not able to pay their fees and fines 
upon assessment. In most cases, defendants are not 
afforded an ability-to-pay hearing prior to having their 
driver’s license suspended.195 While the language of the 
state law on license suspensions for criminal court debt 
permits discretion, it is the policy of the clerks of court 
to read it as mandatory, making suspensions automatic 
with failure to pay.196 

Reinstating a driver’s license, by contrast, is not auto-
matic. A person must obtain an affidavit from the clerk 
stating that payments have been satisfied or converted 
to community service. The affidavit then has to be taken 
to the DMV as proof of payment to obtain reinstate-

FIGURE 27

Fees and Fines in Florida

Fines Amount

Second-Degree or Noncriminal 
Misdemeanor

$500

First-Degree Misdemeanor $1,000

Third-Degree Felony $5,000

First- or Second-Degree Felony $10,000

Life Felony $15,000

Drug Tra�cking $25,000–$750,000

Universal Fees

Misdemeanor & Violation
Court Cost Fee

$20

Court Cost Clearing Trust Fund $3

Crimes Compensation Trust Fund $50

Fine and Forfeiture Fund $60

Operating Trust Fund of the 
Department of Law Enforcement

$100

Crime Stoppers Program Fee $20

Costs Incurred by Law Enforcement $50

Misdemeanor Prosecution Fee $50

Felony Prosecution Fee $100

Case-Speci�c Fees

Determination of Indigent Status Fee $50

Cost of Representation Fee $50

Tra�c O�ense Surcharge 5%

Teen Court Cost Fee $3

Source: Florida Criminal Code.
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fees, often expressing sympathy as to the high amount. 
The overwhelming majority of defendants requested a 
payment plan. As of October 2018, 92 percent of defen-
dants owing court fees in Leon County had entered into 
payment plans. The default payment for a criminal traf-
fic offense is $50 per month. There is also a one-time fee 
to create a payment plan of $25, with a lower monthly 
alternative option.203

Clerks draft all initial payment plans. The judge 
informed nearly every defendant that the clerk would 
be flexible to accommodate their ability to pay, often 
explaining that there was no expectation that they forgo 
necessities in order to make payments, particularly if they 
have children. According to the court manager, “Since 
we’re a self-funded office, it gets a little hairy. We have 
to collect the money, but we also want to be mindful 
of what our customers are able to do without raking 
them over the coals.” Florida law requires clerks to offer 

“reasonable” payment plans, with a presumption that 2 
percent of a person’s monthly income is a reasonable 
amount. However, it is not clear that clerks abide by the 
standard, and the judge privately conceded that he does 
not conduct formal ability-to-pay hearings.204

Judges do have the discretion to grant community 
service in lieu of payments. In each case in which commu-
nity service was granted, the defendant was given 30 to 
45 days to complete the hours of service. Defendants 
who enter into payment plans also can later request to 
convert outstanding debts to community service. Clerks 
typically grant these requests. Still, waivers and commu-
nity service credits are almost never used in Leon County. 
Overall, they satisfied just 3.3 percent of all assessments 
from 2013 to 2017. 

1. Leon County
Leon County sits on the Florida Panhandle and is home 
to Tallahassee, the state capital and a midsize city. The 
county population of approximately 285,000 is 57 
percent white non-Hispanic, 31 percent black, and 6.1 
percent Hispanic or Latino.200 Approximately 19 percent 
of Leon County residents live in poverty, a rate slightly 
higher than for Florida overall.201 The county has leaned 
Democratic in recent national and local elections.202 

This research focused specifically on the Leon County 
Court, where five judges currently sit. The county court 
handles misdemeanor and criminal traffic cases. Like 
many lower-level criminal courts, the vast majority of the 
court’s docket is composed of case management and first 
appearances. 

Within the large court clerk payments office, clerks 
working from six windows report spending approxi-
mately half of their workday on matters related to court 
fees. A separate cashiering department with a large, full-
time staff manages court fee collections. 

For a week of proceedings observed by a Brennan 
Center staffer, a single judge presided over all criminal 
cases. Judges have no discretion to reduce statutorily 
imposed fees. Clerks stressed this point, and the observed 
judge emphasized his lack of discretion and his inabil-
ity to defy or influence the legislature. Public defenders 
may request that non-mandatory fines be reduced or 
dismissed, but such motions appear to be rare. 

For individuals offered plea deals, an assessment of 
court fees is included in the offer. In a few observed 
cases, this amount was found to be miscalculated and 
was later corrected by a clerk. For each plea entered, the 
judge asked how the defendant would like to pay the 

FIGURE 28

Leon County Criminal Fee and Fine 
Fiscal Analysis, 2017
Thousands of dollars

Revenue Collected

Assessments $1,148

Credits/Liens $64

Collections $858

Percentage of Fees and Fines Collected 75%

Costs

In-Court Costs $31

Cost as a Percentage of Collections 4%

Net Gain (+)/Loss (-) $827

Source: Florida Court Clerks & Comptrollers; Brennan Center 
calculations.

FIGURE 29

Leon County Assessments, Credits, and 
Collections, 2013–2017
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	� In-court costs of collection were relatively low but 
included a fair amount of license suspensions. Sev-
enteen percent of the 163 cases observed involved 
license suspension. The observed costs of license 
suspension fall primarily on defendants and law 
enforcement, rather than on the court, though the 
authors were unable to estimate costs for enforce-
ment incurred outside the courtroom.

Figure 29 shows how criminal fees and fines imposed, 
collected, and credited have changed over time.

As shown, criminal fees and fines collected fell far short 
of the amounts assessed. About 25 percent, on average, 
of the fees and fines charged to defendants from 2013 
to 2017 went uncollected in Leon County. Assessments 
have dropped rapidly since 2013, perhaps putting even 
more pressure on court clerks. While collections held 
relatively steady through 2016, they dropped off dramat-
ically in 2017. 

Figure 30 depicts how uncollected amounts in Leon 
County have grown significantly since 2013.

Florida courts do not produce reliable estimates of the 
total amount of criminal fees and fines that remain uncol-
lected. Therefore, figure 30 shows only the amount of 
uncollected debt that has accumulated since 2013. This 
represents just a small subset of the total not collected. 
Even so, these amounts are considerable. Despite rising 
collection rates, the balance of uncollected amounts rose 
by almost $3.6 million between 2013 and 2017. Much of 
this court-imposed debt will never be paid.

2. Miami-Dade County
Miami-Dade County is a large county at the south-
eastern tip of Florida. With a population of close to 2.7 
million, it is the most populous county in Florida, and it 
contains Miami, the largest city included in this analysis. 
A diverse area with a large Cuban expatriate population, 
it is 67 percent Hispanic or Latino, 18 percent black, and 
14 percent white non-Hispanic.205 Miami-Dade County 
leans Democratic in national elections but elects both 
Democrats and Republicans at the state and local levels.206 
The county has a poverty rate of approximately 18 percent, 
just above that of the state as a whole.207 

The county’s court divisions include civil court, crim-
inal court, juvenile services, probate and mental health 
court, small claims court, and traffic court. The Miami-
Dade Criminal Court is composed of circuit criminal 
and county criminal courts. Generally, the county crimi-
nal court handles most misdemeanor and criminal traf-
fic cases, while the circuit criminal court deals with 
felonies. 

In traffic court proceedings observed by Brennan Center 
staff, the judge’s goal was to move defendants through 
the process quickly so they could get back to work. Most 
defendants in court for criminal traffic arraignments were 

The observed judge extensively warned defendants 
of the risks of missing payments or failing to complete 
community service hours, including the possibility of driv-
er’s license suspension and the addition of surcharges 
imposed by collections agencies — what he described in 
open court as a “parade of horribles.” Judges have discre-
tion to convert fines and fees to civil judgments, which 
prevents license suspensions and referrals to collection 
agencies. The judge exercised this discretion with some 
indigent defendants. Civil judgments accrue interest, 
however, and may harm an individual’s credit score.

Figure 28 highlights the results of the Brennan Center’s 
fiscal analysis for criminal misdemeanor and traffic crim-
inal fees and fines for Leon County for fiscal year 2017. It 
includes a conservative estimate of the in-court costs of 
imposing and collecting fees and fines. It does not include 
costs associated with license suspension or other time 
spent on enforcement of fees and fines, because of the 
lack of available data. License suspension is the primary 
means of enforcement for unpaid fines and fees in Florida.

Key findings:

	� In 2017, Leon County Court assessed about 
$1,148,000 in criminal fees and fines, of which 
$64,000 was waived either due to community 
service ($44,000) or for other reasons ($20,000). 
Of the remaining $1,084,000, $858,000 was 
ultimately collected. At least $31,000 was spent on 
collections activity, so the collected amount rep-
resents $827,000 in net gain, 72 percent of what was 
assessed. 

FIGURE 30

Leon County Growth of Uncollected 
Criminal Fees and Fines, 2013–2017
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Source: Florida Court Clerks & Comptrollers; Brennan Center 
calculations.
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About $12,000 was waived for community ser-
vice. Just over $7.9 million was collected. At least 
$267,000 was spent on collections activity, so the 
collected amount represents $7.7 million in net gain, 
79 percent of what was assessed. 

	� In-court costs of collection were relatively low but 
included a large proportion of license suspensions 

— 37 percent of the 49 cases observed. The costs of 
license suspension fall not just on the court but also 
on defendants, the DMV, and law enforcement.

Figure 32 shows how criminal fees and fines imposed, 
collected, and credited have changed over time. 

As shown, criminal fees and fines collected fall short 
of the amounts assessed. A large portion (34 percent, 
on average) of the fees and fines charged to defendants 
went uncollected each year between 2013 and 2017. 
Further, while assessments have dropped steadily since 
2013, collections have not. In fact, collection rates have 
increased dramatically, from 58 percent in 2013 to 79 
percent in 2017. 

Figure 33 depicts how uncollected amounts in Miami-
Dade County have significantly grown since 2013.

Florida courts do not produce reliable estimates of the 
total amount of criminal fees and fines that remain uncol-
lected. Therefore, figure 33 shows only the amount of 
uncollected debt that has accumulated since 2013. This 
represents just a small subset of the total not collected. 
Even so, these amounts are considerable: uncollected 
amounts rose by almost $17.3 million between 2013 and 
2017. Much of this court-imposed debt will never be paid.

there due to suspended licenses. In cases for which the 
defendant showed up, the judge often reduced a citation 
to a lesser offense. The judge was clearly concerned about 
the well-being of the defendants, at one point saying, 

“Knock it down to a parking ticket so he doesn’t lose his 
license and his livelihood.”208

The chief assistant public defender said that public 
defenders handle a vast number of license suspension 
cases, but Miami-Dade has no data on how many of 
these cases stem from failure to pay. Defendants who 
are not directed to a pretrial diversion program must pay 
a $50 public defender application fee if they need a public 
defender, as well as a $50 cost of defense fee.209

On the walls of Miami-Dade courtrooms are posters 
that detail the fines that a defendant might incur. For a 
DUI offense, there is a $500 fine plus a $622.25 surcharge. 
Criminal traffic fines vary according to the offense, with 
a $358 fine for driving without a valid license, a $476.25 
fine for reckless driving, and a $411.25 fine for leaving the 
scene of an accident. 

One judge explained various options defendants have 
regarding their traffic citations. For example, a defen-
dant with many tickets or infractions may enter the Drive 
Legal Program, which, according to the judge, “helps 
close out cases, converts fines to community service, and 
is a good program for those with a financial situation.” 
To participate, defendants must pay a program fee of 
$100. Another option is a pretrial diversion program, in 
which defendants pay a $200 fee for a four-hour class 
in order to dismiss a ticket. During the observed court 
sessions, most traffic arraignments resulted in pretrial 
diversion or admission to the Drive Legal Program. 
Miami-Dade courthouse officials are conscious of the 
financial burden that fees and fines impose on defen-
dants and have sought to address the issue. Still, waivers 
and community service credits are almost never used 
in the county courts, satisfying less than 1 percent of all 
fees and fines assessed.

Figure 31 highlights the results of the Brennan Center’s 
fiscal analysis for criminal fees and fines for Miami-Dade 
County for fiscal year 2017. The estimated in-court costs 
of imposing and collecting fees and fines are a small 
part of the total costs of fee and fine collection. Because 
license suspension is the primary means of enforcement 
for unpaid fines and fees in Florida, large costs of collec-
tion — such as DMV employee time, law enforcement 
time spent enforcing warrants, and costs of incarceration 
for those caught driving on a suspended license — were 
not measurable for this report and are not reflected in the 
costs listed in figure 31 or the discussion below. 

Key findings:

	� In 2017, the Miami-Dade County Court assessed 
more than $10 million in criminal fees and fines. 

FIGURE 31

Miami-Dade County Criminal Fee and 
Fine Fiscal Analysis, 2017
Thousands of dollars

Revenue Collected

Assessments $10,143

Credits/Liens $12

Collections $7,978

Percentage of Fees and Fines Collected 79%

Costs

In-Court Costs $267

Cost as a Percentage of Collections 3%

Net Gain (+)/Loss (-) $7,711

Source: Florida Court Clerks & Comptrollers; Brennan Center 
calculations.
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per month that result directly from failure to pay fees and 
fines.214 The suspensions processed in September 2018 
were triggered by payment deadlines that had passed 
two months prior, in July. The traffic clerk said she tries 
to allow people more time to pay before triggering the 
suspensions, suggesting that clerks have some discretion 
about when suspensions are issued. 

The elected clerk of court is under no illusions about 
the ability of individuals within the jurisdiction to pay 
court debts. “Madison is a poor county,” he said. “You 
can’t squeeze much out of a stone.” 

Madison County stands out among Florida counties in 
that its courts do not rely as heavily on the collection of 
fees to support its operating costs. This is largely due to 
the highly active Madison County Sheriff’s Office, whose 

3. Madison County
Madison County is a rural county on Florida’s north-
ern border with Georgia. It has a population of roughly 
18,000 and is the poorest county in the state, with a 
poverty rate of more than 30 percent in 2016.210 Madison 
is 54 percent white non-Hispanic, 39 percent black, and 
6 percent Hispanic or Latino.211 The county leans Republi-
can in federal elections, and its voters are largely polarized 
along racial lines. In local races, voters elect both Demo-
crats and Republicans.212 

The Madison County courthouse is a small, historic 
building that serves as the centerpiece of the town of 
Madison. Beyond a one-block radius, the county’s poverty 
becomes apparent.

The courthouse contains the clerk’s office, the county 
judge’s chambers, and two additional clerks’ offices: one 
for misdemeanors, the other for felonies. Three clerks 
handle all criminal traffic and misdemeanor cases. Court 
for these dockets is held once every two weeks. 

Approximately 100 criminal traffic and misdemeanor 
cases are handled in the county court per month, and a 
significant portion are related to failure to pay court-im-
posed fees. For September 2018, 17 people were sched-
uled to appear on charges related to failure to pay, with 
outstanding debts ranging from $200 to $400.213 A clerk 
said this was typical, estimating that there are generally 20 
such cases monthly. The clerk reported that more than half 
of the people who face court fees enter into payment plans. 
Although the county has a high rate of indigency, she said 
that she had never witnessed an ability-to-pay hearing.

In addition to these cases, the traffic clerk reported 
processing approximately 15 driver’s license suspensions 

FIGURE 33

Miami-Dade County Growth of 
Uncollected Criminal Fees and Fines, 
2013-2017
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Source: Florida Court Clerks & Comptrollers; Brennan Center 
calculations.

FIGURE 32

Miami-Dade County Assessments, 
Credits, and Collections, 2013–2017
Thousands of dollars
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Source: Florida Court Clerks & Comptrollers; Brennan Center 
calculations.

FIGURE 34

Madison County Criminal Fee and Fine 
Fiscal Analysis, 2017
Thousands of dollars

Revenue Collected

Assessments $257

Credits/Liens $61

Collections $174

Percentage of Fees and Fines Collected 68%

Source: Florida Court Clerks & Comptrollers; Brennan Center 
calculations.
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uncollected. Further:

	� Since 2013, roughly 1.2 percent of fees and fines 
assessed have been waived or satisfied through 
community service. Significant amounts of debt 
have been converted to liens in recent years. 

	� Unlike other Florida jurisdictions in this analysis, 
assessments have changed little in recent years. 
However, collection rates have varied widely, from 
83 percent in 2015 down to as low as 43 percent in 
2013, highlighting the unreliability of criminal fees 
and fines as a source of revenue. 

Figure 36 depicts how uncollected amounts in Madison 
County have varied since 2013, while trending upward. 

Florida courts do not produce reliable estimates of 
the total amount of criminal fees and fines that remain 
uncollected. Figure 36 therefore shows only the amount 
of uncollected debt that has accumulated since 2013. This 
represents just a small subset of the total not collected. 
Even so, these amounts are considerable. Uncollected 
debt rose by $80,000 between 2013 and 2017, and much 
of this court-imposed debt will never be paid.

C. Texas
Texas has a population of just over 25 million, approxi-
mately 85 percent of which is urban. Its poverty rate is 17 
percent, well above the 13.4 percent national rate.216 The 
state has a Republican governor and has voted solidly 
Republican in national elections.217 Its population is 44 

deputies patrol the interstate running through the county 
and issue a comparatively large number of speeding tick-
ets. (This practice has led to accusations of racial profil-
ing against the Madison County Sheriff’s Office.215) Most 
ticketed people do not contest such citations, resulting in 
a large source of income for Madison County. 

As is true across Florida, fees are statutorily imposed. 
One public defender noted that it is rare for defendants to 
come away from a misdemeanor conviction in Madison 
County without at least $450 in fees.

Figure 34 highlights the results of the Brennan Center’s 
fiscal analysis for criminal fees and fines for Madison 
County in 2017. It includes fee and fine amounts imposed 
by the Madison County Court as well as revenue collected; 
the authors were unable to obtain cost data for the court.

Key finding:

	� In 2017, the Madison County Court assessed about 
$257,000 in criminal fees and fines. Of this amount, 
there was $61,000 in credits, of which 88 percent 
was reduced to a civil judgment or lien. Smaller 
portions were waived for community service or for 
other reasons. Some $174,000 was collected, 68 
percent of what was assessed. 

Figure 35 shows how criminal fees and fines imposed, 
collected, and credited have changed over time.  

As shown, the criminal fees and fines collected fall 
well short of the amounts assessed. A large portion (30 
percent, on average) of criminal fees and fines charged 
to defendants each year between 2013 and 2017 went 

FIGURE 35

Madison County Assessments, Credits, 
and Collections, 2013–2017
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Source: New Mexico Administrative O�ce of the Courts; Brennan Center 
calculations.

FIGURE 36

Madison County Growth of Uncollected 
Criminal Fees and Fines, 2013–2017
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Texas’s Office of Court Administration (OCA) main-
tained the Collection Improvement Program (CIP), which 
helped municipal and county courts collect fees and fines 
assessed to individuals convicted of misdemeanor or 
felony charges. CIP was canceled by action of the state 
legislature effective September 1, 2019.

Criminal courts in Texas are separated into four levels. 
District courts handle felonies and more serious misde-
meanors, while less serious misdemeanors and traffic 
violations are split among county, municipal, and justice 
of the peace courts. Collection of legal debt is not always 
handled by the courts; probation and other collections 
offices bring in a large portion of fee and fine revenue. 

Figure 37 illustrates the array of fees and fines an indi-
vidual convicted of a misdemeanor in Texas may face.

1. Travis County
Travis County is a large county in central Texas that 
encompasses Austin, the state capital and county seat. 
Its population of 1.2 million is 49 percent white non-His-
panic, 34 percent Hispanic or Latino, and 9 percent 
black, making it less diverse than Texas as a whole.224 
The county votes Democratic in national elections, and 
relatively few local positions are held by Republicans.225 
The county has a larger proportion of wealthy residents 
than most of Texas. However, despite its high median 
income of $61,000, 13 percent of the county’s residents 
live in poverty.226

percent white non-Hispanic, 38 percent Hispanic or 
Latino, and 12 percent black.218 The counties examined 
here vary considerably in their demographics and follow 
diverse fee-and-fine practices.

In 2016, 95 percent of warrants issued in Texas were 
for unpaid fees and fines.219 Texas has the nation’s high-
est rate of incarceration for failure to pay, with a stag-
gering 640,000 people jailed for this reason in 2016 
alone.220 This is done at great cost, and often in contra-
diction of state and federal law, which prohibits incar-
cerating people for fees and fines they are unable to pay. 
(The authors expect that this practice has diminished 
with changes to state law in June 2017, as discussed on 
page 26.)221

As of 2017, 1.8 million Texans’ driver’s licenses were 
suspended for failure to pay fees and fines.222 Over a three-
year period, more than 400,000 new criminal filings were 
related to driving on licenses suspended for nonpayment 
of traffic-related fines.223

FIGURE 37

Fees and Fines in Texas

Fines Amount

Class A Misdemeanor Up to $4,000

Class B Misdemeanor Up to $2,000

Class C Misdemeanor Up to $500

Universal Fees

Services of Peace O�cers $0.15/mile
traveled by o�cer

Jury Services Fee $4

Court Clerk Services Fee $40

Written Notice to Appear Issuance Fee $5

Execution of Arrest Warrant Fee $50

Court Technology Fee $4

Juvenile Delinquency Prevention Fee $50

Case-Speci�c Fees

Bad Check Fee $10–$500

Prosecutor Fee for Gambling O�ense $25

Class B Misdemeanor Court Cost Fee $60

Driving While Intoxicated $15

Taking and Approving a Bond $10

Summoning a Jury $8

Pretrial Intervention Program Fee $60/month

Source: Texas Penal Code.

FIGURE 38

Travis County Criminal Fee and Fine 
Fiscal Analysis, 2017
Thousand of dollars

Revenue Collected

Assessments $38,006

Credits/Waivers $8,694

Collections $26,929

Percentage of Fees and Fines Collected 71%

Costs

In-Court Costs $3,186

Court Collections Costs $1,610

Jail Costs $4,627

Total Costs $9,423

Cost as a Percentage of Collections 35%

Net Gain (+)/Loss (-) $17,506

Source: Texas Collection Improvement Program; Brennan Center 
calculations. (Excludes waivers in June and August 2016 due to likely 
errors in reported assessments.)



The Steep Costs of Criminal Justice Fees and Fines� Brennan Center for Justice 47

Indigence determinations vary; one judge reported that 
he assesses individuals as indigent if their income is less 
than 200 percent of the federal poverty level. Individu-
als unable to pay fees and fines may make an additional 
appearance in mitigation, or “walk-in,” court. Here, indi-
viduals can request an indigency hearing, adjustment of 
a payment plan, or conversion of costs to community 
service.

For nearly all defendants appearing in mitigation 
court, the presiding judge offers a choice between a 
payment plan and community service credited at $15 
per hour. Most opt for community service. One single 
mother, referring to payments, explained, “It’s really 
hard to do that with four kids.” A number of those 
appearing in mitigation court have outstanding debts 
nearly a decade old.

JUSTICES OF THE PEACE
The jurisdictions of the five justices of the peace over-
lap with that of the municipal court, and they assess a 
substantial amount of fees and fines. Defendants may 
qualify for community service in lieu of payments, and 
if they can demonstrate that community service would 
also be onerous, the justices may waive outstanding 
debts. 

One justice of the peace has adopted a discretionary 
practice of refraining from issuing warrants for arrests for 
failure to pay. Instead, the court issues letters to individ-
uals requesting that they appear. The judge began doing 
this in the wake of the U.S. Justice Department’s report 
on law enforcement practices in Ferguson, Missouri.229

Within Austin, low-level criminal charges are divided 
among several courts. For this report, proceedings at the 
county and municipal court and the Downtown Austin 
Community Court (a special municipal court) were 
observed, and one justice of the peace was interviewed. 
Each of these courts applies its own policies and proce-
dures to assess indigency. 

COUNTY COURT
At the Blackwell-Thurman Justice Center in downtown 
Austin, county judges often conduct brief, informal abil-
ity-to-pay proceedings during plea hearings. Judges may 
ask defendants how much they can afford to pay, what 
their monthly income is, and whether they are responsi-
ble for dependents. One judge observed by the authors 
waived fees for defendants with income of less than 150 
percent of the federal poverty level. The standard is 125 
percent, but the judge recognizes that “people still strug-
gle at 150 percent.” A second judge was less inclined to 
waive fees, explaining, “I don’t do it automatically. This 
is how we fund our department.”227

The vast majority of fees and fines assessed result 
in payment plans or community service hours. Judges 
frequently impose costs in tandem with jail time so that 
fees and fines will be fully satisfied by the time the indi-
vidual spends in jail.228 

MUNICIPAL COURT
Municipal court judges rotate traffic, mitigation, and jury 
trial dockets. Criminal cases at the municipal court are 
limited to Class C misdemeanors, for which the maxi-
mum penalty is a fine.

FIGURE 39

Travis County Assessments, Credits, 
and Collections, 2012–2017
Millions of dollars

Assessments Collections Credits/Waivers

$10

$20

$30

$40

$50

2012 2013 2014 2015 2016 2017 Avg

Source: Texas Collection Improvement Program; Brennan Center 
calculations.

FIGURE 40

Travis County Growth of Uncollected 
Criminal Fees and Fines, 2012–2017
Millions of dollars
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	� Uncollected balances net of credits for Travis 
County’s county, justice of the peace, and municipal 
courts have grown by an estimated $17.7 million 
from 2012 to 2017. 

	� The use of credits, especially in later years — 2016 
and 2017 — shows a willingness to correct uncol-
lected balances. However, issuing credits can inflict 
extra costs. For example, the cost of jailing people 
for fees and fines was about $4.6 million in 2017.

2. El Paso County
El Paso County is the westernmost county in the state 
of Texas and shares a border with Ciudad Juárez in the 
Mexican state of Chihuahua. The county’s population of 
more than 800,000 is largely binational and 82 percent 
Hispanic or Latino, 12 percent white non-Hispanic, and 
3 percent black.233 El Paso County has a strong Demo-
cratic tilt in national and local elections. The poverty rate 
is nearly 23 percent, significantly higher than that of the 
state overall.234

There are eight justice of the peace precincts in the 
city of El Paso; these were described to the authors 
as the “last outpost of cowboy justice.” These courts 
handle both criminal and civil cases, while five munici-
pal courts in the city have jurisdiction over traffic viola-
tions and Class C misdemeanors. The county courts at 
law handle more serious Class A and B misdemeanors. 

DOWNTOWN AUSTIN COMMUNITY COURT
The jurisdiction of the Downtown Austin Community Court 
(DACC) encompasses the downtown Austin area. Homeless 
people make up the largest population served by this court, 
and many struggle with mental health issues. The court has 
a staff of 10 social workers who operate alongside the pros-
ecutor and judge to provide restorative justice.230 

DACC judges rely heavily on community service to 
satisfy fees and fines. Many defendants fail to complete 
their community service and cycle in and out of court. Jail 
credit is available for those arrested. Social workers may 
grant credit against fees and fines for a client who has 
completed activities such as showing up for a doctor’s 
appointment or receiving a housing assessment.

Figure 38 highlights the results of the Brennan Center’s 
fiscal analysis for traffic and misdemeanor criminal fees 
and fines in Travis County for fiscal year 2017. Its estimate 
of the in-court and jail costs of imposing and collecting 
fees and fines is a conservative one.

Key findings:

	� In 2017, Travis County’s county, municipal, and jus-
tice of the peace courts assessed approximately $38 
million in criminal fees and fines. More than $8.6 
million was written off through waivers, community 
service, or jail time. 

	� Collection costs related to fees and fines were $9.4 
million in 2017, or 35 percent of what ultimately 
was collected.231 

	� The authors estimate that almost $3.2 million was 
spent on the portion of court proceedings dealing 
with fees and fines. 

	� Travis County spent an estimated $4.6 million for 
jailing due to unpaid fees and fines in 2017. 

Figure 39 shows how criminal fees and fines imposed, 
collected, and credited have changed over time. 

As shown, a good portion of assessed criminal fees 
and fines were collected. Still, each year an average of 
6 percent of the fees and fines charged to defendants 
went uncollected. Further, the use of jail credits has 
fallen since 2010, reflecting growing pressure on the 
Austin Municipal Court to end jailing for unpaid debt.232 

Figure 40 depicts how uncollected amounts in Travis 
County have significantly grown since 2012. 

Texas courts do not produce reliable estimates of the 
total amount of criminal fees and fines that remain uncol-
lected. Therefore, figure 40 shows only the amount of 
uncollected debt that has accumulated since 2012. During 
this period alone, the growth of these balances has been 
considerable:

FIGURE 41

El Paso County Criminal Fee and Fine 
Fiscal Analysis, 2017
Thousands of dollars

Revenue Collected

Assessments $14,109

Credits/Waivers $3,532

Collections $8,132

Percentage of Fees and Fines Collected 58%

Costs

In-Court Costs $68

Court Collections Costs $733

Jail Costs $2,917

Total Costs $3,718

Cost as a Percentage of Collections 46%

Net Gain (+)/Loss (-) $4,414

Source: Texas Collection Improvement Program; Brennan Center 
calculations.
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considers a defendant’s individual circumstances when 
addressing such cases. Recently the judge worked with 
a homeless person and a domestic violence survivor to 
craft manageable payment plans.

Figure 41 highlights the results of the Brennan Center’s 
fiscal analysis for criminal fees and fines for El Paso 
County for fiscal year 2017. The estimate of the in-court 
and jail costs of imposing and collecting fees and fines is 
a conservative one. 

Key findings:

	� In 2017, El Paso county, municipal, and justice of 
the peace courts assessed about $14 million in 
criminal fees and fines. More than $3.5 million 
was written off, either through waivers or through 
time served in jail or community service. Of the 
remaining $10.5 million, $8.1 million was ultimately 
collected. 

	� About $3.7 million was spent on collections activity 
in 2017 on in-court and jail costs alone. The $8.1 mil-
lion in collections translates into about $4.4 million 
in net gain, just 31 percent of what was originally 
assessed.

	� In-court costs, jail costs, and other collections 
costs for imposing and collecting fees and fines 
from these courts were just over $3.7 million in 
2017, or 46 percent of what ultimately was collect-
ed.236 Of that, most was for jailing for unpaid fees 
and fines. 

For this report, the authors interviewed justice of the 
peace court staff, observed proceedings at the main El 
Paso Municipal Court branch, and collected data for all 
three levels of courts.

JUSTICE OF THE PEACE COURTS
Located across El Paso County, justices of the peace have 
jurisdiction over traffic and criminal cases carrying fines 
not exceeding $500. These courts handle a high volume 
of fees and fines. One judge sets up monthly payment 
plans on the basis of what defendants say they can afford 
per month. At another justice of the peace court, defen-
dants who are unable to pay a fine in full are sent directly 
to Financial Recovery Services, a division of the county 
Budget and Fiscal Policy Department responsible for 
obtaining payments imposed during the judicial process. 

EL PASO MUNICIPAL COURT
Three blocks from the county courthouse sits the munic-
ipal courthouse, handling mostly traffic offenses, such as 
driving without insurance or without a valid license. Indi-
gency, failure to appear, and “show cause” hearings occur 
monthly or bimonthly. According to a court coordinator, 
many failure-to-appear charges are referred directly to the 
Texas Department of Public Safety, which may deny the 
renewal of a driver’s license.235 

In most cases, the judge informs the defendant of the 
fines incurred but does not address fees. Defendants may 
enter into payment plans or request community service 
in lieu of payments. 

One judge reported that approximately 25 percent of 
municipal court cases deal with failure to pay. This judge 

FIGURE 42

El Paso County Assessments, Credits, 
and Collections, 2012–2017
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Source: Texas Collection Improvement Program; Brennan Center 
calculations.

FIGURE 43

El Paso County Growth of Uncollected 
Criminal Fees and Fines, 2012–2017
Millions of dollars
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One judge told the authors that the justices perform 
many duties outside the scope of the justice of the peace 
court and are also on call 24/7, sharing one full-time 
clerk and one part-time clerk. According to the judge, 
they “prefer people out there working to support their 
families rather than arrested on [failure-to-pay] warrants.” 
The judge said surcharges incurred on fines can lead to a 
vicious cycle: with costs increasing but wages remaining 
stagnant, “people get desperate.”242 

If a defendant does not pay fees and fines, the judge 
first sends a courtesy letter of notice. If there is no 
response, the court issues a show cause order, which 
allows the defendant to provide justification for the 
lack of payment. If the defendant again fails to respond, 
the judge then issues an arrest warrant if the individual 
resides in Jim Hogg County. For nonresidents, the fail-
ure-to-pay and failure-to-appear charges are entered into 
OmniBase, a service that administers the Texas Depart-
ment of Public Safety’s Failure to Appear Program.243 
Once a defendant is entered into this system, the defen-
dant’s license is put on hold. While the license is not 
immediately suspended, it cannot be renewed until the 
the fees and fines are paid.

Defendants have several options for paying. They 
can arrange a monthly payment plan, opt for commu-
nity service for credit of $100 per eight-hour day, or be 
jailed for credit of $100 per day. The justice of the peace 
court offers at-clerk payment processing at the court, or 
defendants can use a third-party payment service, which 
charges a 3 to 5 percent processing fee. The judges offer 
ability-to-pay hearings, but most people opt out of them 
due to the amount of paperwork required.244 According 
to the judge, about 75 percent of people pay their fines 
rather than opt for community service or jail. 

County and district courts differ from justice of the 
peace court in their practices. Neither court offers 

	� The authors estimate that approximately $68,000 
was spent on the portion of court proceedings 
dealing with fees and fines, and that $733,000 
was spent on the salaries, benefits, and operating 
expenses for collections staff.

Figure 42 shows how criminal fees and fines imposed, 
collected, and credited have changed over time. 

As shown, on average, 10 percent of the fees and fines 
charged to defendants each year from 2012 to 2017 went 
uncollected. Further:

	� Jail credits have consistently been the most-used 
form of credits within El Paso from 2012 to 2017. 

	� The use of jail credits has varied significantly since 
2012, satisfying 26 percent of fees and fines in 2012, 
peaking at nearly 30 percent in 2014, and falling to 
22 percent in 2017. The year with the second-low-
est collections, 2016, saw the highest use of jail-
ing.237 This may indicate that fines were particularly 
ill-targeted that year, leading to higher incidences of 
failure to pay. As of 2017, community service credits 
were little used in El Paso, suggesting that people 
who are unable to pay either have costs waived or 
are jailed. 

Figure 43 depicts how uncollected amounts in El Paso 
County have significantly grown since 2012.

Texas courts do not produce reliable estimates of the 
total amount of criminal fees and fines that remain uncol-
lected. Figure 43 therefore shows only the amount of 
uncollected debt that has accumulated since 2012. During 
this period alone, the growth of this uncollected debt was 
considerable. Uncollected amounts grew by $14.4 million 
between 2012 and 2017. Much of this court-imposed debt 
will never be paid.

3. Jim Hogg County
Jim Hogg County is a small, rural county on the southern 
tip of Texas with a population of about 5,300. Like many 
of the counties on the border, it is largely Hispanic or 
Latino (94 percent).238 About 6 percent is white non-His-
panic, and 1 percent is black.239 It is a strongly Democratic 
county with a poverty rate of almost 30 percent, above 
that of the state overall. Jim Hogg County has a median 
household income of $34,769.240 

Jim Hogg County has six courts in the county seat of 
Hebbronville: a district court, a county court, and four 
justice of the peace courts. The district court holds orig-
inal jurisdiction over felony criminal cases. The county 
court has original jurisdiction over all criminal cases involv-
ing Class A and Class B misdemeanors. There are four 
justice of the peace precincts, all with original jurisdiction 
over lower-level Class C misdemeanor criminal cases.241 

FIGURE 44

Jim Hogg County Criminal Fee and Fine 
Fiscal Analysis, 2017
Thousands of dollars

Revenue Collected

Collections $237

Costs

Court Costs $10

Cost as a Percentage of Collections 4%

Net Gain (+)/Loss (-) $227

Source: Texas O�ce of Court Administration; Brennan Center 
calculations.
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As shown, Jim Hogg County collections stayed fairly 
constant from 2012 to 2017, apart from an unexplained 
spike in 2016.

Figure 46 depicts the number of cases in which fines 
and fees were waived for indigence or satisfied through 
jail or community service credit. The dollar value of these 
waivers and credits was not reported.

As illustrated above, waivers, the main alternative to 
collection, rose significantly in 2017. Despite a recent 
spike in the number of fines and fees waived for indigence, 
collections have not declined dramatically, as demon-
strated above in figure 45. 

4. Marion County
Marion County is a rural county in eastern Texas with a 
population of just over 10,000. It is majority non-Hispanic 
white, at 71 percent, with a significant black minority of 24 
percent and only a small Hispanic or Latino population, at 
almost 4 percent.248 Marion County is primarily Republi-
can. It has a poverty rate of nearly 23 percent, higher than 
that of the state overall.249 

The Marion County courthouse sits in Jefferson and 
houses four courts: the district, county, municipal, and 
justice of the peace courts. There are two sitting district 
court judges, who handle felonies, and two justices of 
the peace, one of whom also serves as a municipal 
court judge. Only the two district court judges have law 
degrees. The staff includes one municipal clerk, two 
county clerks, one justice of the peace clerk, and two 
contracted public defenders, one of whom also serves 
as city prosecutor.250 

payment plans for amounts under $500; larger amounts 
can be split into two payments.245 According to the person 
who serves as clerk to both the county and district courts, 

“a lot of indigency” and numerous “out of towners” mean 
that defaults are common, and so courts have little faith 
in payment plans. When a payment plan is allowed, it is 
structured such that defendants have 90 days to pay what 
can amount to staggering costs. According to the Jim 
Hogg County investigator, before a case is over, a defen-
dant can easily owe more than $2,000 in fees and fines. 

Figure 44 shows court costs and collections in Jim 
Hogg County’s justice of the peace courts in 2017. The 
Texas Office of Court Administration collects little data on 
rural county courts, so the value of assessments, credits, 
and waivers in Jim Hogg County is not available.

Key findings:

	� In 2017, the Jim Hogg justice of the peace courts 
collected about $237,000 in criminal fees and fines. 
Around $10,000 was spent on in-court collections 
activity, so net gain came to $227,000.246 

	� Clerks estimated that they spend, on average, 11 
hours per week on issues related to fees and 
fines, at a total cost of $8,000 per year. The judge 
estimates that she spends, on average, four hours a 
week on issues related to fees and fines, at a cost of 
$2,200 per year.247

Figure 45 shows how the amount of criminal fees and 
fines collected has changed over time. 

FIGURE 45

Jim Hogg County Collections,
2012–2017
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FIGURE 46

Jim Hogg County Alternatives to 
Payment of Criminal Fees and Fines, 
2012–2017
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COUNTY COURT 
This court deals only with Class A and B misdemeanors; 
most of the cases are for driving while intoxicated or 
minor drug possession charges. Like the justice of the 
peace and municipal courts, there is no set schedule for 
county court. Instead, hearings are scheduled once every 
month, and the typical docket contains around 40 cases. 
The county clerk is responsible for collections from defen-
dants not on probation; the probation office collects the 
money from those on probation at each monthly visit 
and then issues a check to the county at the end of each 
month. As of October 2018, there were 311 probationers 
and parolees, whom the county clerk described as the 

“vast majority” of defendants.253

Across these courts, several officials criticized the fee 
and fine process in Marion County. They noted that only 
a small percentage of the assessed fees and fines are even-
tually collected, largely due to residents’ poverty. 

Figure 47 highlights the results of the Brennan Center’s 
fiscal analysis for criminal fees and fines for Marion 
County. Its conservative estimate of the in-court costs of 
imposing and collecting fees and fines is based on surveys 
of judges and clerks in these courts. The Texas Office of 
Court Administration collects little data on rural county 
courts, so the value of assessments, credits, and waivers 
in Marion County is not available.

Key findings:

	� In 2017, Marion County’s county, municipal, and jus-
tice of the peace courts collected about $366,000 
in criminal fees and fines.254 At least $29,000 was 
spent on court collections activity, so the net gain 
was no more than $336,000. 

JUSTICE OF THE PEACE 
This court handles Class C misdemeanors, small claims, 
and civil suits. Most of its cases are traffic citations issued 
by highway patrol officers outside the town limits. The 
court holds hearings once every three to six months, with 
about 40 cases on the docket each time. Many cases are 
related to failure to pay, and most defendants fail to 
appear. If the defendant does not contact the clerk within 
60 days of failure to appear, a collections company sends 
a pre-warrant notice. A show-cause hearing is scheduled, 
and if the defendant again does not show up, the clerk 
issues an arrest warrant. 

The justice of the peace handles all ability-to-pay deter-
minations. In applying for indigency, defendants must 
fill out an affidavit attesting to their inability to pay and 
submit supporting documentation, including their most 
recent bank statement, tax return, and utility bills. The 
justice of the peace reviews the application and either 
grants or denies indigency, which is solely within the 
judge’s discretion.251 

MUNICIPAL COURT 
This court handles all traffic citations issued by city 
police. Hearings are scheduled once every month; a 
typical docket contains 30 to 40 cases. The municipal 
court clerk handles about 30 cases per week, roughly 
half of which are related to failure to pay court fees. 
When defendants plead guilty or no contest, they have 
14 days to pay. If they plead not guilty, the case is sched-
uled for a subsequent hearing. Defendants who do not 
show up have 10 days to pay before an arrest warrant is 
issued. All defendants can enroll in a monthly payment 
plan or receive credits for community service ($10 per 
hour) or jail time ($100 per day). The average defen-
dant will end up owing $250 to $500 in court fees and 
fines.252

FIGURE 47

Marion County Criminal Fee and Fine 
Fiscal Analysis, 2017
Thousands of dollars

Revenue  Collected

Collections $366

Costs

Court Costs $29

Cost as a Percentage of Collections 8%

Net Gain (+)/Loss (-) $336

Source: Texas O�ce of Court Administration; Brennan Center 
calculations.

FIGURE 48

Marion County Collections, 2012–2017
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The county court reported $261,000 in fees and fines 
outstanding as of October 2018. 

	� In the county and justice of the peace courts, clerks 
spend 12 to 13 hours per week on fees and fines. 
In municipal court, they spend around five hours 
per week. This represents costs of approximately 
$24,600 per year.255 

	� The county court spends roughly five hours per 
week and the justice of the peace courts spend 
a half hour per week on fees and fines. This rep-
resents costs of approximately $4,900 per year.256

Figure 48 shows how the amount of criminal fees and 
fines collected has changed over time. Collections stayed 
relatively constant from 2012 to 2016 but decreased in 2017.

Figure 49 depicts the number of cases in which fines 
and fees were waived for indigence or satisfied through 
jail or community service credits. The dollar value of these 
waivers and credits was not reported.

As shown, 80 percent of the cases in which fees and 
fines were satisfied by a method other than payment 
were, in an average year, satisfied by jail credits. Also in 
an average year, fees and fines were waived for indigence 
in slightly more than 6 percent of cases satisfied by a 
method other than payment.

FIGURE 49

Marion County Alternatives to Payment 
of Criminal Fees and Fines, 2012–2017
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Source: Texas O�ce of Court Administration; Brennan Center 
calculations.
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offsets to tax refunds. Many surveys were distributed via 
statewide public agencies. 

The authors distributed surveys to more than 3,000 
members of the Texas justice system. In New Mexico, 
surveys went to more than 200 members of the state 
judiciary. 

While some surveys were completed and returned by 
email, and others were completed online, there were not 
enough useable responses to incorporate the data into 
meaningful cost estimates. 

Public Data
Quantitative public budget data was collected from courts 
and other agencies that make such data available online, 
including the following: 

	� Salaries and staffing for courts, prosecutors, public 
defenders, police/sheriff’s departments, DMVs, and 
state tax agencies, with a goal of estimating the 
costs of assessing and collecting fees and fines and 
associated sanctions. Of these, the most heavily 
used salary and staffing data sets were online “sun-
shine” portals made available to the public by state 
agencies or news sites.

	� Some daily jail cost data, collected from federal, 
state, or public advocacy organizations’ online 
reports and obtained data (e.g., the Vera Institute’s 
Price of Prisons Survey, reported rates paid by U.S. 
Marshals for detention in local jails, and Texas Col-
lection Improvement Program data).

	� Budget data, collected from municipal, county, and 
other agency budget documents.

Direct Data Requests 
Where online public data and surveys proved inadequate, 
direct requests were made to agencies for quantitative 
budget data, such as salaries and staffing for courts and 
supporting agencies. For example, the Texas Office of 
Court Administration shared data from its Collection 

Once collected, this data was used to estimate costs by 
jurisdiction and arrayed with revenues in the broader 
fiscal analysis. Much of the cost data was calculated 
using salary data and time-use information collected 
through interviews, in addition to other factors, including 
criminal caseloads, employee compensation, and other 
input from state databases. Revenue data was calcu-
lated from reports that indicate the amounts of fees and 
fines collected, waived, and uncollected. Other criminal 
justice revenues and costs exist but were either beyond 
the scope of this study or unavailable. For example, this 
study did not consider the costs and revenues of bail and 
bond systems or restitution. The authors were also unable 
to estimate costs of warrant enforcement and driver’s 
license suspensions by departments of motor vehicles.

Cost Data Collection
For most of the study’s jurisdictions, the collected 
cost data includes time spent by court and other public 
employees in court proceedings (“in-court costs”) dealing 
with criminal fee and fine matters. For some jurisdictions, 
the cost data also includes costs of time spent by court 
employees assessing and collecting criminal fines and 
court fees and detention costs of people jailed for fail-
ure to pay or failure to appear on fee/fine-only charges. 
Further, for some jurisdictions, the cost data includes 
estimates of jailing costs, derived from reported jailing 
costs and jail credits issued. Cost data was collected in 
the following ways:

Surveys 
The authors attempted to collect quantitative cost infor-
mation by administering surveys asking how court and 
other criminal justice personnel spend their time, and 
how much of that time is spent on assessing and collect-
ing fees and fines. Surveys were emailed to judges, pros-
ecutors, public defenders, court clerks, DMV employees 
who suspend licenses, police officers who arrest people 
for failure to pay, probation/parole officers who partic-
ipate in collections, court budget/finance officers, and 
state tax agencies that collect fees and fines through 

Appendix B: Methodology

To obtain the data for the fiscal analysis, the authors conducted interviews 
and requested quantitative data from stakeholders in each of the selected 
counties. The information collected through interviews includes both qualitative 

data, relating to processes, policies, and practices, and quantitative data, including 
caseloads, hours worked, and time spent on fees and fines. 
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Supplemental Research 
During site visits and interviews, and through other 
research, qualitative data was collected to illuminate how 
courts and supporting agencies operate when imposing 
and collecting criminal fees and fines. 

Site Visits and In-Person Interviews
During site visits, interviews were held with court officials, 
prosecutors, public defenders, police officers and sheriffs, 
and probation/parole departments in many jurisdictions. 
While the interviews focused on collecting quantitative 
survey data, the visits were also used to document the 
process of criminal fee and fine assessment and collec-
tion in each jurisdiction. Many site visits also included 
court watching. In courts that were rarely were in session 
(thus preventing court watching), these visits and inter-
views were a primary data collection tool.

Phone Interviews
Additional interviews were conducted by phone with 
state judiciary and public defender agencies to supple-
ment information collected by other means. 

Surveys
The surveys provided space for notes and comments by 
respondents. These were reviewed and followed up on 
with additional questions when feasible. 

Literature and Statistical Review
The authors analyzed reports and articles published 
by governmental, advocacy, and news organizations to 
document how criminal fees and fines are assessed and 
collected in each jurisdiction. They also compiled demo-
graphic information from public sources, such as the U.S. 
census, to provide context for each jurisdiction, including 
ethnic makeup, average income, and poverty level. 

County Fiscal Analyses
Fiscal analysis traditionally involves a diverse array 
of analyses focused on budgets, costs, and revenues. 
When applied to a governmental project or activity, such 
analysis is often used to compare changes in costs and 
changes in revenues over a period of time. The result of 
this comparison is often the “net fiscal impact” or, in this 
context, “net gain.” This is the type of analysis attempted 
for this report. It can indicate whether a governmen-
tal activity is a financially sensible one — and whether 
taxpayers should pay for if it fails to cover enough of 
its costs. While the revenue data collected for courts in 
each jurisdiction focuses on criminal misdemeanors, the 
data for the Bernalillo Metropolitan Court in Albuquer-
que includes both non-criminal traffic and misdemeanor 
criminal fees and fines.

Improvement Program, with reports of court collection 
costs for all 71 of the state’s most heavily populated coun-
ties (except for Harris County). The New Mexico Admin-
istrative Office of the Courts supplied extensive criminal 
case data, including information on fees and fines, for the 
courts supported by the state (Bernalillo Metropolitan 
Court, magistrate courts, and district courts). 

Court Watching
Over the course of this study, Brennan Center staff 
observed over 1,000 cases across 16 different courts in 
seven counties. The study sent project staff to nine of 
the study jurisdictions to observe court proceedings for 
up to a week. (Court watching was feasible only in seven 
of the counties because three largely rural counties only 
had part-time courts that were not in session during staff 
visits.) These court observations were used to gauge time 
spent on fee and fine matters for in-court cost estimates. 
Because of the low level of survey response from targeted 
jurisdictions, court watching was the primary tool for esti-
mating the time courts spend on fees and fines (staff were 
not able to perform court watching in Jim Hogg, Marion, 
and Madison Counties). Court observations and inter-
views with judges, clerks, public defenders, and defen-
dants were helpful in determining how processes and 
procedures, including ability-to-pay determinations and 
payment plans, vary from court to court.

Revenue Data Collection 
Revenue data includes all criminal fines and court fees 
collected by local or state agencies in the jurisdictions, 
excluding restitution and child support payments, which 
were not relevant to this study.

Public Data
Some quantitative public data on criminal fee and fine 
revenue and collections was gleaned from state associa-
tions for court clerks. For example, in Florida, public quan-
titative data on fee and fine assessments and collections 
came from online reports prepared by the Florida Court 
Clerks & Comptrollers. 

Direct Data Requests
Some data relating to assessments and revenues was 
collected directly from state agencies. This information 
was collected by contacting state-based judicial agencies, 
such as administrative offices of courts, and requesting 
that statistical data be provided for analysis. For example, 
the Texas Office of Court Administration shared data on 
court fee and fine collections for 71 of the state’s most 
heavily populated counties. The New Mexico Administra-
tive Office of the Courts supplied extensive criminal case 
data, including information on fee and fine assessments 
and collections for each of the courts funded by the state. 
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Estimated Costs
In-Court Costs
Judges, court clerks, prosecutors, public defenders, and 
sometimes probation officers attend court proceedings 
at which criminal fees and fines are imposed. Because 
the authors found no courts or other agencies that record 
or track the cost of this employee time, the authors 
produced estimated costs in the following manner: 

	� Time spent. For each county, the authors gathered 
data on time spent by personnel on criminal fees 
and fines, as described before. This data was used to 
determine the average time spent on criminal fees 
and fines per case inside the courtroom. To build 
yearly estimates, this “time per case” measure was 
annualized using yearly caseload statistics. For cas-
es related solely to fees and fines (such as failure to 
pay and failure to appear on a summons related to a 
fine-only case), the fraction of such cases observed 
during court watching was assumed to hold steady 
across the entire year.

	� Salaries and benefits. The authors took salary and 
benefits information obtained as described above 
and used this data to construct an average hourly 
compensation cost for each type of personnel (e.g., 
judges, court clerks, prosecutors, public defenders, 
and probation/parole officers).257 

	� Cost of time spent. For in-court criminal cases, 
court watching was used to estimate time spent on 
fees and fines, and that time was assumed to be rep-
resentative for the most recent year of the analysis. 
The average hourly compensation cost for each type 
of personnel was multiplied by the average num-
ber of hours per year spent in court proceedings 
while fee and fine matters were being handled to 
determine the cost of time spent on fees and fines. 
This information was used to project an annual 
estimate for the in-court cost of fees and fines in 
each jurisdiction. For this analysis, average hourly 
compensation includes an estimate of the cost of 
benefits, assumed at 40 percent for personnel in 
courts in New Mexico and Florida. The 40 percent 
rate documented for the New Mexico judiciary was 
substantially similar to the rate modeled for Florida 
court personnel using standard benefits rates and 
information. For Texas’s decentralized court system, 
local county and municipal budgets available online 
were consulted to calculate both benefits rates and 
other direct cost information to supplement the 
compensation data. Court watching was performed 
in seven counties. In two additional jurisdictions, 
Jim Hogg and Marion Counties in Texas, courts 

Balance Sheet Approach
At its core, the fiscal analysis employed in this report 
makes use of a simple balance sheet approach. For the 
most recent fiscal year obtainable, the identified costs 
of levying and collecting criminal fees and fines are 
subtracted from the sums collected for each jurisdiction 
to obtain the “net gain” in revenue. In practice, this meant 
identifying and quantifying as much cost information 
related to fees and fines as possible and subtracting it 
from reported revenue collected from state court agen-
cies and clerks’ associations. 

Additional Fiscal Analysis Measures
The authors also refer in the fiscal analysis to “percent-
age of fees and fines collected” and “cost per $100 
of revenue collected.” While “net gain” indicates the 
revenue (or loss) yielded by the activities associated 
with imposing and collecting criminal fees and fines, 
measuring “percentage of fees and fines collected” 
shows how much of what is assessed during a year 
is ultimately collected during that year, an indicator 
of how well fee and fine assessments and collections 
efforts are targeted. 

“Cost per $100 of revenue collected” is a standard 
measure of the efficiency of revenue collection. For 
example, if the cost of collecting fees and fines is higher 
than the cost of collecting tax revenue, it is a less fiscally 
prudent means of funding court (or other government) 
operations.

County Unit of Analysis
The authors conducted this fiscal analysis by examining 
criminal fees and fines levied by courts, as well as costs, 
in 10 counties in Florida, Texas, and New Mexico. They 
were chosen to represent a cross section of geographic, 
economic, political, and demographic conditions found 
across the country. The authors examined criminal fees 
and fines levied by courts, whether these courts were 
state or locally funded. While the project presents a 
fiscal balance sheet for criminal fees and fines by county, 
depending on the jurisdiction, it may contain a mix of 
costs incurred by the cities, counties, and the respective 
states. Similarly, depending on the state, the revenue 
collected may represent a mixture of amounts ultimately 
transferred to the state and the locality or retained by the 
court for court operations. As a result, some of the costs 
and revenues in this report may be found on the vari-
ous balance sheets of cities, counties, and states, rather 
than all in one place. The benefit of this report’s approach 
is that it takes disparate information that is difficult for 
taxpayers, let alone government officials, to decipher and 
analyzes it in a way that sheds light on court-related fee 
and fine activity in each county.
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	� Texas. Jail credits reported to the Collection Im-
provement Program (CIP) was used to estimate 
jail costs. The jail credits reported in each county 
were divided by the reported jail credit rates for the 
courts in these counties to estimate total days of 
incarceration. For years in which the jail credit rates 
were not reported, an average rate was substituted. 
The total days of incarceration were then multiplied 
by the per diem cost of incarceration reported to 
CIP. When the per diem cost was not reported, the 
average per diem cost of incarceration was used in 
its place.

Uncollected Fees and Fines
Interviews with state judiciary and local court officials 
revealed, with rare exception, that little is known about 
outstanding balances of court-imposed fees and fines. 
While the authors were unable to estimate such balances, 
they obtained data on assessments, waivers, credits, and 
collections to calculate the accumulated balances of 
unpaid fees and fines for most study jurisdictions over 
a multiyear period. The uncollected balance remaining 
after waivers, credits, and collections were accounted for 
was calculated for each year. These amounts were then 
cumulatively summed. The total represents the accumu-
lated unpaid balance over several years.

Statewide Analyses
Several years’ worth of data on criminal fee and fine 
assessments, collections, waivers, credits, and other 
actions was obtained for felony and misdemeanor 
courts in Florida, New Mexico, and much of Texas. 
While little cost data was available, jailing costs asso-
ciated with criminal fees and fines were estimated for 
Texas and New Mexico.

Texas
Comprehensive revenue data covering cities and 
counties representing 72 percent of Texas by popu-
lation came from CIP. A statewide projection for fee 
and fine assessments was estimated. Several years of 
criminal fee and fine assessments, collections, waivers, 
and credits were analyzed based on the jurisdictions 
reporting to CIP. 

Jail costs were analyzed using the data courts reported 
to CIP. Jail credits issued by the courts in each jurisdic-
tion were divided by the reported jail credit rates for the 
courts in these counties to estimate total days of incar-
ceration. For years in which the jail credit rates were not 
reported, an average rate was substituted. The total days 
of incarceration was then multiplied by the per diem cost 
of incarceration reported to CIP. When the per diem cost 
was not reported, the average per diem cost of incarcer-
ation was used in its place. 

were not in session when the team attempted site 
visits, so informal estimates of time spent in court 
were based on interviews with judges or clerks. No 
court watching was performed in Madison County, 
Florida.

Court Collection Costs
Court personnel and sometimes staff from other agen-
cies, such as parole/probation offices, state tax agencies, 
other public agencies, and private collection agencies, 
collect court-imposed criminal fees and fines. The 
authors focused on court collection costs reported by 
the courts or state judiciary agencies, as cost informa-
tion for other forms of fee and fine collection proved 
difficult to obtain. 

Jailing Costs
Sometimes courts order individuals to jail for nonpay-
ment of fees and fines, and sometimes police arrest indi-
viduals on a warrant and have them jailed because of 
nonpayment. Defendants in some jurisdictions also may 
elect to earn credit against fees and fines owed by spend-
ing time in jail. Much of the jail costs determined by the 
authors is attributable to this involuntary and voluntary 
jailing for the purpose of earning “jail credits” against 
fees and fines. However, defendants in some jurisdictions 
jailed for other crimes may sometimes receive credits 
against fees and fines owed. The authors were unable to 
determine the portion of calculated jailing costs attrib-
utable to these cases. The authors were also unable to 
estimate jailing costs in Florida, because incarceration 
in target counties there takes place only as a result of 
license suspension, and the proportion of license suspen-
sions resulting from unpaid fines and fees could not be 
obtained. Estimated jailing costs for New Mexico and 
Texas were calculated as follows:

	� New Mexico. In Santa Fe and Socorro Counties, 
time spent in jail was estimated on the basis of the 
value of jail credits earned against fines and fees in 
magistrate courts, compiled by the state Administra-
tive Office of the Courts (AOC). In Bernalillo Coun-
ty’s Metropolitan Court, jail credit data compiled 
by AOC also was used. Jail credits were translated 
into time served using a daily jail credit of $58, 
equal to eight hours at the federal minimum wage, 
the amount typically awarded by judges in these 
jurisdictions. Jail costs were estimated based on the 
daily jail rate estimated for the Bernalillo Metro-
politan Correctional Facility in the Vera Institute’s 
Price of Jails report and the daily rate paid to other 
county jails by the U.S. Marshals Service. Where no 
Vera or U.S. Marshals daily jail rate was available for 
the county, an average of the U.S. Marshals rate for 
other counties was used.
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Challenges and 
Limitations
	� Surveys. While the study was built around the use 

of survey data, few and often no survey responses 
were obtained from the study jurisdictions. This was 
despite the help of state administrative offices of 
courts and other agencies in distributing the surveys, 
survey redesign, and considerable follow-up by 
phone and email. The failure to obtain needed data 
by survey necessitated site visits and limited some 
of the cost data originally planned to be collected.

	� Court watching. Court observations were made 
over a one-week period in most study jurisdictions. 
The authors assume that proceedings were typ-
ical and adequate for the construction of annual 
estimates. However, this method does not consider 
potential seasonal or caseload fluctuations that may 
occur over the year.

	� Budgets. The authors originally anticipated finding 
useful cost data in court and other agency bud-
gets, including salaries of court personnel, agency 
officials, and staff engaged in levying and collect-
ing fees and fines. Little useful information was 
obtained in this manner, and agency budget/chief 
financial officer staff generally were not responsive 
to the authors’ emails and surveys.

	� Criminal justice system data. Sometimes extensive 
criminal justice system data was made available to 
the authors by state administrative offices of the 
courts, as in New Mexico and Texas. However, the 
nature of the data tracked, the multiple and disparate 
systems, and sometimes a lack of recordkeeping — 
all of which vary by state and jurisdiction — meant 
that some data was unobtainable. For example, the 
authors were unable to obtain municipal court data 
in New Mexico or data for courts in less populated 
counties in Texas. The authors also were unable to 
identify sources for balance information on outstand-
ing criminal justice debt. In some localities, informa-
tion is still tracked on paper, making data difficult to 
compile. In many jurisdictions, information such as 
the extent of jailing for failure to pay is not tabulated, 
existing simply as anecdotal information.

	� Procedural requirements for public release of data. 
Some agencies and jurisdictions insisted that data 
requests be made through the procedural require-
ments of their respective state’s freedom of informa-
tion statutes. These generally proved to be fruitless 
inquiries, with no mechanism for person-to-person 
follow-up. 

The growth in balances owed of unpaid criminal fee and 
fine debt was calculated by netting collections, waivers, 
credits, and liens from amounts assessed by the courts.

The collectibility of criminal fees and fines was analyzed 
using aging information reported by courts to CIP.

Florida
Several years of extensive criminal fee and fine data cover-
ing assessments, collections, waivers, and credits for 
the felony and misdemeanor courts in each of Florida’s 
counties was obtained from reports formerly located on 
the website of the Florida Court Clerks & Comptrollers 
Association, which is charged with annual reporting to 
the state. (Except for the most recent annual report, this 
data was later removed from the Florida Court Clerks 
& Comptrollers Association website.) This data was 
analyzed to provide a comprehensive statewide view of 
fee and fine activity over several years. The growth in 
balances owed of unpaid criminal fee and fine debt was 
calculated by netting collections, waivers, credits, and 
liens from amounts assessed by the courts. No cost data 
was obtainable on a statewide basis for Florida.

New Mexico
Comprehensive data covering several years and criminal 
fee and fine assessments, collections, waivers, and cred-
its was obtained from the state’s Administrative Office 
of the Courts. This data covered all state-funded district 
and magistrate courts statewide as well as state-funded 
Bernalillo Metropolitan Court, which handles the bulk 
of the county’s misdemeanor and felony criminal cases. 
The data does not include the activity of locally funded 
municipal or county courts. 

While the data provided was transactional, case- 
related data, it was analyzed to determine totals for 
assessments, collections, waivers, and credits for the 
years 2012 through 2016.

The data also was used to calculate jail costs associated 
with criminal fees and fines. Jail credits were divided by a 
$58-per-day federal minimum wage, the valuation used 
by New Mexico courts for jail credits, to obtain days of 
incarceration. The results were then multiplied by a low 
($64.22, cost for Santa Fe) and a high ($85.63, cost for 
Bernalillo) estimate of daily incarceration costs to simu-
late the range of possible incarceration costs. 

Note on Rounding  
in Tables Appearing  
in Figures
Where numbers appearing in tables in some of the figures  
appearing in this report are rounded to thousands, some 
totals may not appear to add up due to rounding.
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§ 12-20-10. Remission of costs – Prohibition against remitting restitution to 
victims of crime – Ability to pay – Indigency.  
 
(a) The payment of costs in criminal cases may, upon application, be remitted by any 
justice of the superior court; provided, that any justice of a district court may, in his or 
her discretion, remit the costs in any criminal case pending in his or her court, or in the 
case of any prisoner sentenced by the court, and from which sentence no appeal has 
been taken. Notwithstanding any other provision of law, this section shall not limit the 
court's inherent power to remit any fine, fee, assessment or other costs of prosecution, 
provided no order of restitution shall be suspended by the court.  

(b) For purposes of §§ 12-18.1-3(d), 12-21-20, 12-25-28(b), 21-28-4.01(c)(3)(iv) and 21-
28-4.17.1, the following conditions shall be prima facie evidence of the defendant's 
indigency and limited ability to pay:  

(1) Qualification for and/or receipt of any of the following benefits or services by the 
defendant:  

(i) temporary assistance to needy families  

(ii) social security including supplemental security income and state supplemental 
payments program;  

(iii) public assistance  

(iv) disability insurance; or  

(v) food stamps; or 

(vi) qualifying for the services of the public defender as an “indigent person” pursuant to 
§ 12-15-8 of the general laws. 

(2) Despite the defendant's good faith efforts to pay, outstanding court orders for 
payment in the amount of one-hundred dollars ($100) or more for any of the following:  

(i) restitution payments to the victims of crime;  

(ii) child support payments; or  

(iii) payments for any counseling required as a condition of the sentence imposed 
including, but not limited to, substance abuse, mental health, and domestic violence.  

(3) When the procedures prescribed by § 12-21-20 to determine a defendant’s ability to 
pay are not performed by the court. 
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§ 12-21-20. Order to pay costs and determination of ability to pay.  

(a) If, upon any complaint or prosecution before any court, the defendant shall be 
ordered to pay a fine, enter into a recognizance or suffer any penalty or forfeiture, he or 
she shall also be ordered to pay all costs of prosecution, unless directed otherwise by 
law. No order requiring payment shall enter unless and until the procedures prescribed 
by this section to determine a defendant’s ability to pay are performed by the court. 

(b) In superior court, the judge shall make a preliminary assessment of the defendant's 
ability to pay immediately after sentencing by use of the procedures specified in this 
section.  

(c) In district court, the judge shall make a preliminary assessment of the defendant's 
ability to pay immediately after sentencing or nearly thereafter as practicable by use of 
the procedures specified in this section.  

(d) The defendant's ability to pay and payment schedule shall must be determined 
by the court using use of  standardized procedures including a financial assessment 
instrument. The financial assessment instrument shall be:  

(1) based upon sound and generally accepted accounting principles;  

(2) completed based on a personal interview of the defendant and includes any and all 
relevant information relating to the defendant's present ability to pay including, but not 
limited to, the information contained in § 12-20-10(b)(1), (2); and  

(3) made by the defendant under oath.  

(e) The financial instrument may, from time to time and after hearing, be modified by the 
court.  

(f) When persons come before the court for failure to pay fines, fees, assessments and 
other costs of prosecution, or court ordered restitution, and their ability to pay and 
payment schedule has not been previously determined, the judge, the clerk of the court, 
or their designee shall make these determinations by use of the procedures specified in 
this section.  

(g) Nothing in this section shall be construed to limit the court's ability, after hearing in 
open court, to revise findings about a person's ability to pay and payment schedule 
made by the clerk of the court or designee, based upon the receipt of newly available, 
relevant, or other information. 
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i n t r o d u c t i o n
In 2008, the Rhode Island Family Life Center conducted interviews of people managing court debt and facing debt- 
based incarceration. Harold Brooks, a 58-year-old veteran, was arrested and jailed for 10 days after falling behind on 
payments o f court fines.1 At the time, Mr. Brooks was receiving Supplemental Security Income disability payments 
because of cancer and heart problems. He had faced a long series o f incarcerations over the course of more than three 
decades, due solely to his inability to keep up with criminal justice debt payments.

"M y  co u rt fees started  in  the '7 0 s , an d  to get r id  

o f  th em  to o k  over 3 0  y e a rs ,” M r. B ro o k s said in  

an  in terv iew . " In  m y life , I ’ d say I was in  p r iso n  
fo r  co u rt fin e s  m o re  th an  five t im e s... en o u g h  that 

w h en  I get a co u rt date fo r  a co u rt f in e  an d  I know  

that I h aven ’ t got the fu n d s to pay it, I get really  
shaky w h en  it com es to that t im e .” 2

Mr. Brooks’ problem is becoming disturbingly common. As states have 
become increasingly strapped for funds, some have looked to a most 
unlikely revenue source: the disproportionately poor people involved in 
the criminal justice system. Despite decades-old Supreme Court cases 
ruling that incarceration solely for debt is unconstitutional,3 a 2010 
Brennan Center report, Criminal Justice Debt: A  Barrier to Reentry, 
uncovered existing modern-day debtor’s prisons. Now, although some 
states are creating more fiscally-sound and fair policies, increasing 
numbers of states are creating new pathways to imprisonment based 
solely on criminal justice debt. 4

Criminal justice fees, applied without consideration of a person’s ability 
to pay, create enormous costs for states, communities, and the individuals ensnared in the criminal justice system. In an 
increasing number of jurisdictions, people are faced with a complex and extensive array of fees at every stage of criminal 
processing: fees for public defenders, jail fees, prison fees, court administrative fees, prosecution fees, probation fees, 
and parole fees. Estimates are that at least 80 percent of people going through the criminal justice system are eligible 
for appointed counsel,5 indicating that the majority of the people in the criminal justice system have had a judicial 
determination of indigency. Poor to begin with, and often lacking even a high school diploma,6 it is difficult for people 
going through the criminal justice system to find the sort of employment that would enable them to re-pay their 
financial debt. Sociological studies have indicated that criminal justice fees and fines incentivize criminal behaviors 
as people try to meet payments amounts, and discourage people from contact with authorities, including obtaining 
necessary medical assistance and reporting to the police when they themselves are victimized.7

Criminal justice debt policies vary from state to state, but our research reveals common themes and trends. Many 
states are failing to consider financial, structural, and social costs as they create fees and enforce their collection. This 
limited perspective results in senseless policies that punish people for being poor, rather than generate revenue. Also, 
several practices may violate fundamental constitutional protections.

Regardless o f jurisdictional variations, advocates face many similar challenges and would benefit from having tools 
to assist their work. Intelligent reform efforts, whether broad or incremental, should call for proof that creating more 
criminal justice debt will actually provide revenue and square with fundamental principles o f fairness and justice.

2 | BRENNAN CENTER FOR JUSTICE



The Brennan Center has identified five core recommendations for successful advocacy against the rise of modern 
day debtors’ prisons:

1. conduct impact Analysis of Proposed and Existing Fees

Such studies can show lawmakers that the imposition and enforcement of fees and fines has both 
financial and social costs, and that these laws fail to generate revenue.

2. create and Enforce Exemptions for indigence

The most effective way to break the cycle o f debt and poverty that criminal justice debt perpetuates 
is to create exemptions for indigent people and effectively enforce them.

3. Eliminate Unnecessary interest, Late fees, and collateral consequences

Where exemptions are not possible, other policies can reduce the onerous burden of debt. 
Eliminating interest and late fees makes debt more manageable. Collateral punishments, such as 
suspending driver’s licenses, only make it more difficult for people to obtain the employment 
necessary to make payments.

4. End incarceration and Supervision for Non-Willful fa ilure  to Pay

Criminal justice debt ensures that people who are no threat to public safety remain enmeshed in 
the system. Often people facing the possibility of re-incarceration or further supervision have no 
right to counsel. Such practices raise constitutional questions, are costly to states, and decrease 
public safety as court and criminal justice resources are diverted.

5. Focus on Rehabilitation through Meaningful Workforce Development

Offering optional community service as a means for paying criminal justice debt has the potential 
to improve the long-term job prospects for those who enroll, improving rentry prospects and 
providing states with an alternative means to collect debt.

Criminal Justice Debt: A  Barrier to Reentry proposed a number o f reforms to criminal justice debt policies. Several 
of the Brennan Center’s recommendations have been successfully implemented. Further, advocacy organizations 
around the country have successfully challenged shortsighted and unjust criminal justice debt practices.

This Toolkit examines the issues created by criminal justice debt collection policies and also profiles positive examples 
of reform efforts from around the country. These success stories will assist advocates as they decide upon their 
advocacy efforts. The Toolkit also provides statutory language, sample campaign pieces, and a step-by-step guide for 
a successful campaign. Since the intricacies of criminal justice debt differ from state to state, advocates should adapt 
models and initiatives to best fit their jurisdictions.
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o v e r v i e w : c r i m i n a l  j u s t i c e  d e b t

THE TRUE c o s t s

More jurisdictions are adding user fees at every stage of a criminal proceeding. While the fees can be an easy way 
to score political points or to theoretically fill budget gaps, without proper oversight, criminal justice debt policies 
often do more harm than good.

In many states today, offenders now serve multiple sentences. People serve the criminal sentence handed down by a 
court. Afterwards, a person is confronted with a bewildering array of fees and fines they must pay to the state. People 
who fail to pay the state may be faced with another physical sentence. Or, as people struggle to make payments, they 
may suffer a host of collateral consequences that create barriers to reentry and raise the specter o f reimprisonment.

Some jurisdictions have haphazardly created an interlocking system of fees that can combine to create insurmountable 
debt burdens. Florida has added more than 20 new fees since 1996.8 In 2009, the Council of State Governments 
Justice Center, a national nonprofit organization, partnered with the Texas Office of Court Administration to report 
on criminal justice debt collection practices.9 The report found that a “sprawling number of state and local fees 
and court costs that state law prescribes as a result of a criminal conviction amounts to a nearly incomprehensible 
package.”10 In 2009, North Carolina instituted late fees for 
failure to pay a fine, and added a surcharge for being placed 
on a payment plan.11 Jurisdictions in at least nine states charge 
people extra fees for entering into payment plans, which are 
purportedly designed to make payments easier.12

Furthermore, policymakers often fail to acknowledge aspects of 
the criminal justice system that will make collection o f criminal 
justice debt difficult, if not impossible. People going through 
the criminal justice system are often poor. After conviction, 
punitive laws regarding the collateral consequences o f criminal 
convictions make it exceedingly difficult for people to find the 
means to satisfy their debts.

Large numbers of the people going through the criminal 
justice system are indigent. Estimates indicate that at least 80 
percent of people charged with criminal offenses qualify for 
indigent defense.13 Every state has policies and laws that create 
collateral consequences of conviction, such as the loss of driver’s licenses or a professional license. These policies 
greatly restrict the ability of those convicted of crimes to find future employment. Many employers will not hire 
people with criminal records. Up to 60 percent of former inmates are unemployed one year after release.14 Criminal 
debt collection schemes do not take these realities into account, and therefore become counter-productive. Charging 
those who are unable to pay serves no purpose; persons unable to pay will not be any more able to pay simply 
because their debt has increased. Instead of raising revenues, these fees and fines may actually increase the costs for 
local governments, and increase the likelihood o f recidivism.

Fiscal costs to the State

The assumption that court user fees provide a valuable revenue source ignores the vast expenditures incurred in 
attempts to collect fees, mostly from people unable to pay. Policymakers must also consider direct costs of collection, 
such as the salary and time for the clerks, probation officers, attorneys, and judges who will be involved in fee 
collection processes.15
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For example, a state that revokes or fails to grant supervised release to someone who has not paid their criminal 
justice-related debt will often spend more money incarcerating that person than it could expect to collect if a 
criminal justice debt were paid in full. There are inmates in Pennsylvania who are eligible for release but are kept in
prison based on their inability to pay a $60 fee.16 The daily cost o f confinement is nearly $100 per day.17 In 2009,
Mecklenburg County, North Carolina arrested 564 people because they fell behind on debt; the County jailed 246 
debtors who did not pay for an average of 4 days.18 The county collected $33,476 while the jail term itself cost 
$40,000 —  a loss for the county of $6,524.19

The Burden on the crim inal Justice System

Turning court and correctional officials into collection agents also interferes with the proper administration of 
justice. Judges are no longer able to act as impartial adjudicators if they are forced to act as collections agents

in the hopes of obtaining revenue for their own courts. Furthermore, 
even if courts are able to collect, such dependence is an unstable and a 
short-sighted means to fund an important public service. As crime rates 
fluctuate, perverse policy incentives could develop when there are fewer 
people going through criminal proceedings.

In some cases, criminal fees are used to support general revenue funds 
or treasuries unrelated to the administration of criminal law.20 This 
undermines separation of powers, by forcing courts to act as fundraisers 
for other programs or agencies created by the legislature or executives.

Some states task probation and parole officers with acting as collections 
agents. They are responsible for monitoring payments, setting up 
payment plans, dunning persons under supervision, and taking punitive 

actions such as reporting failures to pay. These are distractions from other far more important duties. Officers should 
be monitoring persons at risk o f re-offending, and promoting public safety.

Social costs

People jailed for failure to pay debt are torn away from their communities and families, making reintegration harder 
upon release. Jail time undermines other important obligations such as maintaining employment and making child 
support payments. Incarceration can also result in disruptions in medical treatments such as treatments for drug 
addictions. Loss of employment means a further loss of state tax revenue. Failure to meet such obligations can result 
in further criminal penalties.21

People who have probation extended for failure to pay face increased risk of incarceration for technical violations of 
probation. Such violations can result in a loss of public benefits, along with expensive and pointless re-incarceration. 
Under federal law, people who violate parole or probation are ineligible for Temporary Assistance to Needy Families 
(TANF), Supplemental Nutrition Assistance Program benefits (food stamps), low-income housing assistance, and 
Supplemental Security Income.22

Criminal justice debt policies may also infringe on a person’s right to vote. This prevents a person from taking 
on rights and duties of citizenship. Several states disenfranchise people with criminal convictions and will not 
restore voting rights until after criminal justice debt is satisfied.23 But this policy fails to recognize that voting helps 
transform a former prisoner from an outsider into a participating member o f the community. Law enforcement and 
reentry professionals recognize that creating community ties through participatory roles such as voting integrates an 
individual back into a society after a criminal conviction.

Pennsylvania inmates 

who are eligible for 
release but rem ain 
in  prison  because 

o f  justice debt are 
charged $ 6 0  a day. 

T he daily cost o f  their 

confinem ent is nearly 
$100 per day.

6  | BRENNAN CENTER FOR JUSTICE



Research in Washington State showed that criminal justice debt caused poorer reentry outcomes, increased costs to 
counties and states for collection and re-incarceration, and lowered actual payments to the victims who are owed 
restitution.24 Not a single policy goal used to justify criminal justice debt was met. In fact, the results were contrary 
to the policy goals.

costs to fam ilies

Policymakers often fail to account for the exorbitant financial and social costs of imposing criminal justice fees. 
Fees and fines associated with incarceration amount to a hidden regressive tax that disproportionately impacts the 
poor. Families shoulder these extra financial burdens while facing the reduced income inherent to having a family 
member incarcerated. Jail fees are often taken from inmate commissary accounts. Those accounts are usually funded 
by family members, who are often poor. W hen debt collection systems dock funds from an inmate’s commissary 
account, usually the burden falls upon the inmate’s family. The wife of an inmate at the Marin County Correctional 
Institute in Florida, criticizing jail-stay fees, told a reporter, “It’s like [families] are a private ATM for the corrections 
department, and they know there’s nothing we can do about it.”25

"I have scratched my head m ore than once trying to determ ine what public good is 

prom oted by a statute that essentially authorized the seizure o f  35  percent o f  every 
cent that a prison  inm ate’ s spouse sends to the in m a t e .  I feel com fortable believing 

that many, i f  not most, o f  the spouses o f inmates are low incom e in d iv id u a ls .

These spouses, who are mostly wom en, must then dig deep again i f  they are to offset 
the State’s cut. In  doing so they undoubtedly deprive themselves o f  funds that could 

be devoted to the purchase o f necessities fo r them and their children. Such a scheme 

strikes me as not only unwise but u n fa ir .”
—■Washington State S u p rem e C o u rt  C h ie f  Ju s tic e  G e rry  A le x a n d e r  26
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d e b t o r s ’ p r i s o n s : 
c o n s t i t u t i o n a l  v i o l a t i o n s

Many criminal justice debt-collection practices employed today violate the Constitution. The Supreme Court has 
made clear that incarceration can only be used to collect criminal justice debt when a person has the ability to make 
payments but refuses to do so. In Williams v. Illinois (1970), the Supreme Court ruled that extending a maximum 
prison term because a person is too poor to pay violates equal protection under the Fourteenth Amendment. In Tate 
v. Short (1971), the Supreme Court held that courts cannot automatically convert an indigent person’s unpaid fines 
into a jail sentence because it violates the Fourteenth Amendment. In Bearden v. Georgia (1983), the Supreme Court 
ruled that the Fourteenth Amendment bars courts from revoking probation for failure to pay a fine without first 
inquiring into a person’s ability to pay and considering adequate alternatives to imprisonment.

Right to an inquiry into Ability to Pay

^ e  Bearden ruling established the constitutional right to a judicial inquiry into ability to pay. Yet, despite this, states’ 
imposition of fees and fines is often capricious. Courts often fail to make a comprehensive inquiry into a person’s 
ability to pay before sending people to a modern-day debtors’ prison. A public defender in Illinois observed a judge 
who simply asked people who came before him if they smoked. If the person was a smoker and had paid nothing since 
the last court date, the judge found willful nonpayment and put them in jail without any further inquiry.27 A judge in 
Michigan presumed that if someone had cable television service, they were able to pay.28 Most egregiously, in certain 
states, such as California and Missouri,29 judges strong-arm poor people into a Hobson’s choice of incarceration to 
satisfy debt they cannot pay: defendants are allowed to “request” incarceration to satisfy their debt.

Right to counsel

Some practices related to the imposition and collection of criminal justice debt also undermine the right to counsel. 
Public defender fees discourage people from seeking representation, eroding the principles of Gideon v. Wainwright 
and decreasing access to fair trials. Then, after the criminal case is concluded, some states do not allow a person a 
right to counsel in fee collection proceedings, even though the proceeding may result in incarceration. For example, 
Florida,30 Georgia,31 and Ohio32 refuse to recognize a right to counsel in civil proceedings that could result in 
incarceration (although lower courts in Ohio are divided about whether this continues to be good law33).

In response to these issues, advocates have been challenging wrongful criminal justice debt policies. In Washington 
v. Stone, Mr. Stone was able to obtain counsel to assist in his appeal from a jail sentence imposed for failure to pay 
criminal justice debt. Mr. Stone did not have counsel at the initial proceeding. In that case, the Washington State 
Court of Appeals affirmed a person’s right to counsel at enforcement proceedings for payment obligations.34 
court found that a person has a right to counsel at “ability-to-pay” proceedings where incarceration may result. 
The court further held Mr. Stone’s due process rights were violated when he was charged with jail time without a 
finding as to his ability to pay. In Hamilton County, Ohio, civil rights attorneys won a ruling where a court struck 
down a practice o f confiscating any “cash-on-hand” from arrested individuals to pay up to $30 for a booking fee as 
a violation o f due process.35
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r e c o m m e n d e d  r e f o r m s

Key reform  1: conduct im pact Analysis of Proposed And Existing fees

In  th e ir  study o f  c r im in a l ju stic e  debt, the R h o d e  Is lan d  Fam ily L ife  C e n te r  

in terv iew ed  R icard o  G rah am . In  2007 , M r. G rah am  was in carcerated  fo r  4 0  

days because h e was u n ab le  to keep up w ith  paym en ts o n  h is $745 co u rt debt. H is 

in c a rc e ra tio n  cost the state o f  R h o d e  Is lan d  ap p ro x im ate ly  $ 4 ,0 0 0 . A s a resu lt o f  

h is im p riso n m e n t, M r. G rah am  lost h is jo b , an d  fe ll even fu r th e r  b e h in d  in  h is 
p aym en ts .36

More states are turning to evidence-based approaches to determine whether imposing fees actually increases revenue 
or lowers recidivism. Evidence-based practices significantly lower the costs borne by the state, and benefit the people 
involved in the system, making those practices a popular, bipartisan approach for criminal justice reform.

Advocacy organizations can conduct their own studies to determine the impact o f a criminal justice fee. ^ e y  can 
also lobby state legislatures to form committees that comprehensively study the financial and social costs of imposing 
fees and fines. A thorough accounting will demonstrate whether a policy is fiscally sound, or merely a hypothetical 
revenue source that will actually cost more to implement than it generates in revenue.

Success Story: Massachusetts

The experience o f the Massachusetts Special Commission to Study the Feasibility of Establishing Inmate Fees 
demonstrates how an impact analysis can reveal the negative fiscal impact criminal justice fees have on states, and the 
anti-rehabilitative impact they have on people. From 2002-2004, Bristol County, Massachusetts charged inmates 
$5 in daily jail stay fees, plus additional fees for medical care, haircuts, and other expenses. ^ i s  program was halted 
in 2004 when a class action lawsuit filed by prisoners reached the Massachusetts Supreme Court. The court ruled 
that a fee system could only be imposed by the State legislature.37 In June 2010, the Massachusetts state legislature 
created a special seven-member commission to study the impact of a proposed jail fee; they released their report in 
2011. ^ e  commission conducted a thorough impact analysis, considering such factors as: the revenue that could be 
generated from the fees; the cost of administering the fees; the impact of the fees on inmates; methods and sources 
of collecting the fees; the impact of the fees on prisoner work programs; and waiver of the fees for indigent people.38 
^ e  bipartisan commission represented a variety of perspectives, including input from the Department o f Public 
Safety, the Sheriffs’ Association, Prisoners’ Legal Services, and the Correctional System Union.39

The Commission conducted a literature review, interviews with representatives from the New York and Pennsylvania 
Departments of Correction (DOC) regarding their systems of inmate fees, and two surveys administered in 
Massachusetts. This comprehensive inquiry provided insights that a simple profit-centric analysis might have ignored. 
^ e  first survey demonstrated that 10 counties lacked systems for tracking inmates who owed debt upon release.40

Recognizing that any reasonable fee system must adjust for indigence, advisors from New York’s D O C  recommended 
that the costs of staffing persons or developing programs to track inmate accounts and debts should be calculated 
when considering implementation o f the new jail fee system in Massachusetts.41 ^ e  Commission concluded 
that establishing additional inmate fees would create a “host of negative and unintended consequences.”42 The 
Commission predicted that additional fees would increase the number of inmates qualifying as indigent, increase 
the financial burdens on inmates and their families, and jeopardize successful reentry.43 ^ e  Commission believed 
that imposing a fee would increase costs to taxpayers and make recidivism more likely.44 Following the report of the
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Special C om m ission, M assachusetts did no t adopt a state-wide jail fee.

Massachusetts is just one example. O ther states have also recognized the importance of evidence-based practices. In
2011, Kentucky collaborated with the Pew Center on the States to implement reforms such as strengthening parole 
and probation programs in order to reduce recidivism and control costs based on evidence and focused research.45 
South Carolina passed an omnibus criminal justice reform bill requiring that fiscal impact statements accompany 
proposed changes to sentencing.46 Such actions are promising in their application o f cost-benefit analysis to review 
systems o f criminal justice debt collection.

Success Story: rhode island

Advocacy organizations such as the Rhode Island Family Life Center (FLC) have also spearheaded impact analysis 
studies. In 2008, FLC conducted a three-year, in-depth study o f court debt and related incarceration in Rhode 
Island. The results of the study were striking.

FLC found that court debt was the most common reason people in Rhode Island were jailed. It accounted for 18 
percent of all jailings.48 ^ e  average amount of debt owed was approximately $826.49 Many of the people arrested were 
homeless, mentally or physically disabled, and unemployed—  
effectively unable to pay. Incarceration created significant 
obstacles to people’s attempts to overcome the causes of their 
original convictions, and made it harder for them to establish 
stable lives and livelihoods.50 Thus, in many instances, the state 
was spending more money incarcerating people than those 
people owed in total court debt— let alone the amounts they 
were actually able to pay.51 Rhode Island was creating a new era 
of debtors’ prisons.

A  study by the Rhode Island 
Family L ife  C enter found 

that court debt was the most 
com m on reason people in  the 

state were ja ile d .47
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Using the results of their research, FLC advocated for a series 
of comprehensive legislative reforms.52 Their compelling 
statistics regarding both the unfair impact of criminal justice 
debt on poor clients, as well as the unnecessary associated costs 
incurred by the state, led to several key reforms in 2008, which 
amended procedures for the assessment, collection, and waiver 
of all court costs, fines, fees, and assessments associated with 
the prosecution of criminal cases.53 ^ e s e  amendments will 
hopefully reduce unfair, counterproductive debt burdens and 
collateral consequences on people unable to pay.

The reforms have had positive impacts in Rhode Island. In the last four years, advocates have been able to use some of 
the new statutory provisions to help indigent people obtain waivers of certain fees and fines, as well as more manageable 
payment plans.54 W hen warrants are issued for failure to appear at payment hearings, procedural guidelines dictate 
prompt court hearings, which reduce the amount of time that people languish in jails before even seeing a judge.

An FLC follow-up study in 2009 indicated that less incarceration for court debt had resulted in significant savings 
for the state, including $190,000 in marginal costs.55 At the same time, Rhode Island courts actually increased the 
amount of funds collected yearly by $160,599.56

A  2 0 0 9  Rhode Island 
Family L ife  Center follow- 

up study indicated that 
less incarceration for 

court debt had resulted in 

significant savings for the 

state, including $ 19 0 ,0 0 0  in 

marginal costs.
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key reform  2: create and Enforce Exemptions for indigence

In  2 0 0 6  the Atlanta Jou rn a l Constitution re p o rte d  that a cou n ty  Ju d g e  re q u ire d  O ra  

L ee  H u rle y  b e  h e ld  u n til she p a id  $ 7 0 5  in  fin e s . M s. H u rle y  was in carce ra te d  in  a 

d iv e rs io n  cen ter in  A tlan ta . She was n o t co n sid e re d  a threat to an yo n e : she was solely 
b e in g  p u n ish e d  fo r  h e r  debt. A s p art o f  the d iv e rs io n  p ro g ra m , she was p e rm itte d  to 

w o rk  d u r in g  the day an d  re tu rn  to the cen ter at n ig h t. Five days a w eek she w orked  

fu ll- t im e  at a restau ran t, e a rn in g  $ 6 .5 0  an  h o u r  an d , a fter taxes, n ettin g  ab o u t $ 7 0 0  
a m o n th . R o o m  an d  b o a rd  at the cen ter cost $ 6 0 0 ,  h e r  m o n th ly  tra n sp o rta tio n  cost 

$ 5 2 ,  an d  m isce llan eo u s o th er expenses ate up  what was le ft  each m o n th .57 A  senseless 

system  kept M s. H u rle y  p e rp etu a lly  im p riso n e d  because o f  h e r  poverty .

Create Exemptions and Opportunities to Petition for Waivers

Criminal justice debt holds little promise of revenue for states and is unjust. All states should adopt mechanisms to 
exempt indigent people from criminal justice debt. A comprehensive system for exemptions includes an up-front 
determination by the court of a person’s ability to pay, prior to the imposition of fees and fines. Such an evaluation is 
necessary if people are to avoid the immediate penalties for nonpayment such as probation revocation, loss of driving 
privileges, damaged credit, or loss of public benefits. Timely ability-to-pay determinations also save states money, 
allowing states to avoid needless costs incurred in futile collection attempts.

As recent economic developments in the country have made abundantly clear, a person’s economic situation can 
change. Statutes should be written so that people who are initially found to be able to pay criminal justice debts will 
have an opportunity to petition for waivers after the imposition of fees and fines, should their circumstances change. 
Courts should create personalized payment plans that allow people to pay affordable weekly or monthly amounts for 
people who do not initially qualify for waivers or exemptions, but cannot afford lump-sum payments.

Several states have statutes instructing courts to grant full or partial waivers or exemptions for people such as Ms. Hurley, 
who are unable to pay fees or fines. ^ e s e  states include Hawaii, Kansas, Connecticut, and Ohio.58 Hawaii has explicit 
statutory language exempting people unable to pay from court fees and fines and is one of the best examples of fee 
waivers in use.59

Enforcing Fee Exemptions

Statutory exemptions for criminal justice fees often fall short because many people are unaware that the exemptions 
exist, and they lack the legal resources to become aware or apply for them. Therefore, states and local jurisdictions 
need to include procedures that require relevant personnel to inform people o f the exemptions.

Creating an explicit statutory requirement that people on probation and parole must be notified of exemptions is a 
first step in protecting people’s constitutional rights. In Bearden v. Georgia the Supreme Court held that under the 
Constitution, probation or parole can only be revoked after a court makes an ability to pay inquiry.60 A number 
of states punish supervisees with incarceration for willfully missing payments. In places where exemptions exist for 
those unable to pay, many people may not be able to obtain them because the process for obtaining one is poorly 
defined or overly complicated.
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m o d e l  l a n g u a g e  -  e n f o r c e  f e e  e x e m p t i o n s

Upon release o f a supervisee the [relevant department: probation/parole] and the appropriate local detention 
center shall provide the supervisee with an oral and written notice that:
a. States the criteria listed that the [relevant department: probation/parole] uses to exempt a 

supervisee from the supervision fee, and
b. Explains the process for applying for an exemption from a supervisee, and
c. Makes explicit that a supervisee may seek waivers, exemptions or modifications at any time 

his/her circumstances merit such changes.

Success Story: Telling Maryland Supervisees About Exemptions

In 2011, the Brennan Center and the Job Opportunities Task Force (JOTF) in Maryland successfully advocated for 
a bill that ensures people learn of exemptions from parole fees.

In 1991, the Maryland Legislature instituted a $40 monthly fee for persons on parole. The Legislature explicitly 
sought to exempt people who were unable to pay the fee.61 The Maryland General Assembly had predicted that 
only about 15 percent of the parolee population would be able to actually pay the fee.62 In recognition of that 
prediction, the Legislature created a number of exemptions based upon a person’s ability to pay.63 Yet few parolees 
eligible for an exemption were actually able to obtain one. For example, 89 percent o f parolees listed in Maryland’s 
Division of Probation and Parole (DPP) records as unemployed were still required to pay the fee, despite the fact that 
unemployment was a specified ground for exemptions.64 Among those listed in DPP’s records as students, another 
exemption ground, 75 percent were required to pay the fee.65

There were two major barriers to enforcing the exemptions of parole and probation extension. First, people were 
unaware that the exemptions existed because corrections and court officials failed to inform them. Second, even 
when people were aware of potential exemptions, the mechanism for obtaining exemptions was convoluted and 
inaccessible. Under Maryland law, the sole power to grant exemptions does not rest with the DPP, whose agents have 
regular contact with parolees, but rather with the Parole Commission, a body that has little contact with parolees 
and does not conduct evaluations of whether or not parolees receive exemptions.66 Official policy had prohibited 
probation and parole agents, who had the most regular contact with parolees, from assisting parolees in applying for 
exemptions; instead, agents were instructed to advise parolees to consult with a lawyer.67 Apparently, little thought 
was given as to how someone unable to pay a $40 supervision fee could afford lawyer’s fees.

In response to the failings of the exemption system, and assisted by the advocacy o f the Brennan Center and the 
JOTF, the legislature passed House Bill 749 and the governor signed it into law in May 2011. The law requires 
that the DPP and the detention center provide supervisees with information regarding the exemptions, including 
the existence o f the exemptions, the criteria used to determine exemptions, and the process for applying for an 
exemption.68

The bill was before the Legislature for two years and underwent numerous revisions before it finally passed. 
Recognizing that Maryland’s fiscal climate wouldn’t allow for the complete abolition of the fee, the initial draft of 
the legislation proposed that authority to grant fee exemptions be transferred from the Parole Commission to DPP, 
whose agents meet regularly with parolees and are best poised to know whether people may qualify for an exemption.
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W hen the 2010 version of the bill was introduced, the JOTF and its partners faced unexpected opposition from the 
union who represented the DPP agents. Union representatives argued that parole agents were already overworked 
with unmanageable caseloads and that they would not be able to handle this extra task of determining fee exemptions. 
Though the bill failed, JOTF and the Brennan Center succeeded in raising legislators’ awareness of this important issue.

Having learned from what transpired in 2010, the revised 2011 legislation required the Department o f Public 
Safety and Correctional Services (DPSCS) to provide information about the parole fee exemption process to people 
upon their release from incarceration, both orally and in writing. This time around, the JOTF worked with DPSCS 
officials to garner their support prior to the bill hearings.

In addition, the JOTF engaged numerous partners, both nonprofit service providers and people who had been burdened 
by the fee, to testify in support at the hearings. Legislators were particularly moved by the people who spoke about how 
the imposition of the fee had impeded their reentry to the community. One man’s testimony was particularly compelling 
when he produced for the committee the threatening letter that had been sent to him just days after his release.

W ith the momentum built from previous efforts, the changes in the law, the new partners and new voices in support 
of the 2011 bill, there was virtually no opposition to the 2011 bill. The legislation passed the House and Senate with 
nearly unanimous support69 and was signed into law by Governor Martin O ’Malley on May 10, 2011.70 JOTF has 
since continued working with DPSCS to ensure that the printed exemption information be presented in terms that 
are easily understood by people with low levels of education.
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Key Reform 3: Eliminate Unnecessary interest, Late Fees, and collateral consequences

” I have m ade regular paym ents fo r  five years, and  I have not seen 
m y total debt load  decrease. A t this rate, I d o n ’t th in k  it ’ s ever 

go in g  to decrease,” says Pam  R eid . 71 M s. R eid , a 6 4 -y e a r-o ld  

resident o f  W ashington State, has seen h er debts double, and 
in  som e cases trip le, due to interest accrued while she was in  

p riso n , and, o f  course, unable to earn  m on ey to pay the debt.

M s. R e id  was incarcerated in  1994, h er convictions were finalized 
in  19 9 6 , and  she served slightly over fifteen  years fo r  theft and 

forgery con victions.72 O n e  o f  h er ju dgm ents was $ 3 6 ,0 0 0  w hen 

she entered p rison , and totaled well over $ 1 0 0 ,0 0 0  u p o n  h er 
release. In  o rd er to earn  m on ey she does landscaping w ork 

independently, though at the tim e o f  an  interview  with the B re n n an  C en ter in  A p r il

2 0 12 ,  she was su fferin g  fro m  a b roken  ankle and  was not w ork in g .73 M s. R eid  only 
makes about $ 1 ,0 0 0  a m on th , m ost o f  w hich goes to paying rent and  basic living 

expenses. She makes m onthly paym ents o f  $225 o n  all h er crim in al ju stice  debt. H er 

m onthly paym ents first go to a processing fee that the county charges fo r  paperw ork .74 
D espite w orking h ard  and m aking regular m onthly paym ents fo r  over five years, she still 

hasn’t b een  able to make a dent in  the m ajority o f  h er debts.75

W hen people fail to pay off their debts immediately, states often charge additional fees without ascertaining whether 
the debtor has the resources to pay, effectively penalizing people for being poor. A number of states charge interest 
or late fees for late or missing payments, even if the reasons for nonpayment are important, conflicting obligations 
such as child support. 76 Late fees can be significant, such as a late fee of $300 in California, or late charges of $10-20 
every time a defendant makes a late payment in some Florida counties77 (in comparison, the maximum late fee for a 
green American Express card is $3578). States also authorize exorbitant “collection fees,” frequently payable to private 
debt collection firms, as well as fees levied on individuals for entering into payment plans, without exemptions for 
poverty. Payment plan fee amounts in New Orleans can be as high as $100.79

m o d e l  l a n g u a g e  -  e l i m i n a t e  i n t e r e s t  a n d  l a t e  f e e s

a. People who are assessed [insert specific criminal justice fees], shall not be assessed interest, 
surcharges, or late payments charges unless the court first conducts an on-the-record inquiry 
[hearing or similar court proceeding] to determine if the person is able but unwilling to pay.

b. If the court determines that a person is unable to pay [insert specific criminal justice fees], 
the court shall waive any accrued interest, surcharges, or criminal justice debt related to any 
payments missed due to an inability to pay.80 Such waiver shall be effective from the date at 
which the court determines the person became unable to pay.

c. If the court initially finds that a person is able to pay such interest, surcharges and late 
payments, said person may petition for a waiver should their circumstances change. All 
payment requirements and interest accrual that are the subject of the petition shall be 
suspended from the date of filing the petition until the court rules on the petition.

A TOOLKIT FOR ACTION | 17



Success Story: Waiving interest in Washington State

In Washington State, Columbia Legal Services (CLS) successfully fought for legislation that allows people to waive 
interest accrued on criminal justice debt while incarcerated. 81 Criminal justice debt interest in Washington accrues 
at the rate of 12 percent per year during incarceration.82 During this period, people are most often unable to
be employed or are making very little money,83 if anything, working in prison industries.84 Comparing estimates
of expected earnings with median legal debt, sociology professors at the University of Washington determined

that formerly incarcerated white, black, and 
Hispanic men owed 60 percent, 50 percent, and 
36 percent, respectively, of their annual incomes 
in legal debt.85 The portion o f this debt accrued 
in interest was often significant, as demonstrated 
by Ms. Reid’s story. In response to the plight 
o f their clients, CLS, along with the American 
Civil Liberties Union of Washington and the 
Washington Defender Association in Washington 
State, successfully advocated for legislation that 
allows for waivers of interest on debt while people 
are incarcerated.

Due to CLS’ successful advocacy, upon release, 
people can petition for a waiver o f interest accrued 
during their period of incarceration. The waiver 
is limited to non-restitution criminal justice 
debt. Court clerks can calculate the interest each 

person accrues once they know the period o f total confinement, making it a relatively simple process to obtain the 
information necessary to determine the amount of debt that can be waived.

The legislation received bipartisan support because CLS demonstrated that it would encourage realistic payments of 
criminal justice debt by creating a more manageable debt load, reducing the costs o f collection and re-incarceration, 
and contributing to successful reentry. The advocacy efforts in Washington provide a good template for how other 
states can begin to tackle the negative impacts o f criminal justice debt legislatively. By focusing on a particular 
poverty penalty, the campaign was able to highlight a number of the negative consequences of criminal justice 
debt: disproportionate impact on poor people, lack o f uniformity, and insurmountable debt loads. Like the Job 
Opportunities Task Force in Maryland, CLS did not walk away from the issue once the bill was signed. CLS has 
established a “Legal Financial Obligations Community Legal Clinic” to make people aware of the new interest 
waivers, and provide direct advice and assistance to people seeking the waivers.

Reforming Suspended License Practices

One of the most widespread and detrimental methods o f collecting fees is to suspend a person’s driver’s license for 
failure to pay. A lack o f transportation jeopardizes a person’s efforts to seek or maintain employment,86 making it 
even less likely that such people will be able to pay their debt.

Employment is a major part of the rehabilitative and reentry process, whether that involves securing a job or 
maintaining an existing one, and access to a car may mean the difference between success and failure.87 One study of 
New Jersey drivers found that 42 percent of all drivers lost their jobs when their license was suspended, and almost 
half —  45 percent —  could not find another job during the suspension.88 Even more stunning, less than six percent 
of the license suspensions were directly tied to driving offenses.89 O f course, these penalties fall disproportionately 
on poor people. The study found that while only 16.5 percent of New Jersey’s licensed drivers lived in low-income

"M ost o f the tim e, the ideal piece o f 

legislation is not passable. I think we did 
a good jo b  o f find ing balance between 

keeping people responsible fo r their 

legal financial obligations and offering 
real options fo r re lie f to people who 

want to successfully re-en ter their 

com m unities. These were two ideas 

legislators could buy in to .”
—N ick A lle n ,

C o lu m b ia  Legal Services in  W ashington
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zip codes (which, unlike many other states, tend to be densely urban with access to adequate public transportation), 
these zip codes accounted for 43 percent o f all suspended licenses.90

License suspension also increases the risk that people will be re-arrested (and incur new fees) for driving with a 
suspended license. Unable to legally drive to work, people face a choice between losing a job and suffering increased 
penalties for nonpayment. One study found that failure to pay fines was the leading cause of license suspensions.91 
The same study found that 80 percent o f participants were disqualified from employment opportunities because their 
license was suspended. In states where licenses may be suspended without an adequate determination of a person’s 
ability to pay the underlying fees, poor people are disproportionately affected by suspensions and suspension-related 
unemployment. Because of the detrimental effects suspensions have on the employment prospects of indigent people 
and because debt-related suspensions have no relation to driver safety, the practice of suspending licenses for failure 
to pay fees is completely lacking in rehabilitative or deterrent value.

Creating exemptions to license suspensions can help break cycles of debt and re-incarceration. Under such a scheme, 
only drivers who are able to pay but who willfully refuse to satisfy court fees will be punished with suspension. In 
a 2004 state Supreme Court case, Washington established the principle that automatically suspending a driver’s 
license without first affording the person an opportunity to be heard in an administrative hearing violates due 
process.92 Maryland has a similar policy in place.93 These administrative hearings allow indigent persons to explain 
the circumstances behind their failure to pay and argue against suspension.

Another useful strategy for promoting fairness in suspensions is to provide a conditional or limited-use license 
for driving to work, school, or certain medical or family emergencies. These are most effective when the fees for 
obtaining a conditional license are waived for indigent people and, perhaps more importantly, when the state is 
required to notify a defendant of the option for a conditional license at the same time the suspension is imposed. 
Ideally, use of these conditional licenses should not be tied to existing full-time employment, since that would 
disqualify people who work part-time, as well as certain self-employed people, and it could discourage people from 
seeking employment during the suspension period. Indiana permits drivers to obtain restricted licenses to go to 
work, church, or to participate in parenting time consistent with a court order.94

Statutes should be drafted to make conditional licenses explicitly available for debt-related suspensions, since many 
states that have conditional licenses exclude people who have not paid fines and fees from eligibility. Ironically, 
some states that exclude drivers who can’t pay fees from getting conditional licenses will issue conditional licenses to 
drivers who have been convicted of driving under the influence, where the ability to drive is actually related to the 
offense and connected to public safety.95
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key reform  4: End incarceration and Supervision for Non-W illful Failure To Pay

A dvocates at C o m m u n ity  Legal Services o f  P h ilad elp h ia  received a request fo r  help  

fro m  G re g o ry .96 G re g o ry  is a 5 6 -y e a r -o ld  m an  who is in tellectually  d isabled . H e is 

b e in g  chased fo r  over $ 1 5 ,0 0 0  in  u n p a id  crim in a l ju stice  debt fro m  a 19 9 5  case.
H e has n o t had  any ru n - in s  w ith the law in  m any years. G re g o ry ’ s on ly  in co m e is SSI 

d isability b en efits . H e  owns n o  p ro p erty . G re g o ry  is scared out o f  h is m in d , literally  

to tears, by the thought o f  b e in g  locked  up  again  (which is what h e ’ s b een  threatened 
w ill h ap p en  i f  he d oesn ’t m ake p aym en ts).97

End extension of probation and parole for failure to pay

At least 13 states have a statute or practice allowing courts to extend probation terms for failure to pay debt in some 
cases.98 This creates a system where people who have met the other terms o f their sentence, satisfied the conditions 
of probation, and paid their debt to society remain under supervision by criminal justice authorities because of a 
monetary violation. Extending the supervision o f people for criminal justice debt creates an unnecessary financial 
burden on states and negatively interferes with public safety.

A few states have statutes, regulations, or policies that do not permit the extension of probation or parole due to 
failure to pay criminal justice debt. Ohio also has a rule explicitly prohibiting extended supervision for people who 
are unable to pay fees and fines. 99 Virginia passed a bill in 2009 that prohibited keeping people under supervised 
probation solely because of a failure to make complete payment o f fees, fines, or costs.100 The new law stemmed from 
the recommendations of a 28-member task force on non-violent offenders. The panel included judges, police chiefs, 
corrections officials and budget analysts.101 According to the panel’s report, the annual cost to incarcerate a person 
was about $25,000 in 2009.102 (By contrast, Virginia spent about $11,300 per pupil in its education system in the 
same year.)103 And, of all the people admitted to Virginia prisons in 2008, about 13 percent o f the approximately 
13,503 people incarcerated were there for “technical probation and parole violations.”104 The average expected 
length of stay for these people was 31 months.105

The state was spending about $43 million each year to incarcerate people who had committed non-violent technical 
violations while on probation or parole (instead of educating the students of Virginia).

In addition, the report noted that there were about 4,500 offenders still under supervision for their failure to pay 
fines, fees and restitution.106 If  those who owed 
fees and fines were freed from probation, “[T]hen 
probation and parole officers would have more 
time and resources to supervise more serious and 
higher-risk offenders. In addition, it would reduce 
the number of technical violators brought back to 
court and returned to prison.”107 As the Virginia 
report makes clear, this collision between rising 
costs and limited resources provides legislators 
with a powerful rationale for ending the practice 
of extending probation and parole simply because 
of failure to pay.

G ood fiscal notes can be crucial to 

the passage o f crim inal justice debt 

reform  legislation. U nfortunately, 

official state estimates o f the savings 

or cost o f proposed reform s often lack 

the in form ation  necessary fo r good 
decision-m aking, or are not produced at 

a ll.108 Advocates must therefore both seek 

fiscal reviews o f proposed policies, and 
then be ready to challenge them i f  the 

reports are incom plete or inaccurate.
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m o d e l  l a n g u a g e  -  e n d  s u p e r v i s i o n  f o r  f a i l u r e  t o  p a y
a. No defendant shall be kept under supervision, parole, or probation solely because of a failure 

to make full payments of fees, fines, or costs.
b. No supervisee shall have supervision, parole, or probation extended solely because of a failure 

to make full payments of fees, fines, or costs.

Cancelling Writs, Arrest Warrants, and Summonses for Those Unable to Pay

Missing debt payments or failure to appear at debt-related proceedings triggers arrests in many jurisdictions. In some 
jurisdictions, a missed payment automatically triggers an arrest warrant, while in others probation officers seek arrest 
warrants when people fall behind on payments.109 In some jurisdictions, arrests and pre-hearing incarceration occur 
prior to any assessment o f the person’s ability to pay.110 Using arrest as a collections practice raises due process and 
constitutional questions since it effectively creates criminal punishment for poverty.

Florida allows courts to arrest people unable to pay court fees and fines.111 However, two Florida counties have 
recently recognized the enormous costs associated with trying to capture and punish poor people incapable of paying 
criminal justice debt.

Success Story: cancelling Writs in flo rida

The Brennan Center partnered with local public defender offices in two counties in Florida to successfully advocate for the 
cancellation of thousands of arrest warrants issued for people in nonpayment. Since 1996, Florida has added more than 
20 categories of criminal justice fees and fines.112 Examples of new fees included a “$40 fee imposed for contesting alleged 
violation of local ordinances in county court” and a $30 surcharge for criminal traffic violations.113 Since 2004, legislators 
have required that courts substantially support their operating expenses through fee levies.114 Increasing the number of fees 
made it more likely that persons going through the judicial system would end up with a great deal of debt.

Following the publication o f the Brennan Center’s report, The Hidden Costs o f  Florida’s Criminal Justice Fees (2010), 
Florida Collections Courts in Leon County and Orange County made changes to stem the growing tide of debtors’ 
prisons. The report revealed that in one year, from October 1, 2007 to September 30, 2008, Leon County spent 
$62,085 attempting to capture and punish indigent people while it only received $80,450 of a possible $347,084 
in revenue. For this $18,365 windfall, which represents a generous estimate,115 “the manpower required for record­
keeping along with the physical housing and storage o f [warrants for arrest placed] a tremendous burden on the 
Clerk of Court and [interfered] with the efficient administration o f justice.”116 By using their time to locate and 
arrest these persons, “law-enforcement officials [used up] resources needed to pursue violent offenders.”117

To reduce this inefficiency in Leon County, Chief Judge Charles A. Francis closed the collections court and, as a result, 
terminated approximately 8,000 outstanding arrest warrants for nonpayment.118 Judge Francis has expressed his concerns 
about what he calls “fee justice.” 119 He worries that “the ‘haves’ will unfairly get better deals than the ‘have nots.’”120

In Orange County, outstanding writs issued between January 1, 2007 and May 13, 2010 were canceled for people 
deemed transient.121

The Florida system still has limitations. The law places burdens on a potentially indigent litigant to know of the 
existence o f payment plans and to request them, when the person may not have the knowledge or legal resources to 
do so. Litigants can only set up partial payments through payment plans if they raise the issue.122 Further, payment 
plans are presently “presumed to correspond to the person’s ability to pay if the amount does not exceed 2 percent
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of the person’s annual net incom e.. .divided by 12.”123 This system assumes an ability to pay solely based on income 
without an assessment of other financial obligations or limitations.

However, the bold step of cancelling thousands of writs is still important in combating modern day debtors’ prisons.

Right to Counsel

In the absence of ending outright the practice of incarcerating people who owe criminal justice debt, advocates 
should work to establish the right to counsel in nonpayment hearings that could result in incarceration or an 
extension of probation or parole.

The presence of counsel at enforcement proceedings can make a huge difference for an indigent defendant. Attorneys 
can collect and present evidence regarding defendants’ abilities to pay, help them navigate confusing rules for altering 
payment plans or debt loads, and ensure that their rights are protected and that they understand the implications 
of any future payment commitments.124 Guaranteeing the right to counsel can thus help protect people from being 
incarcerated for debt just because they are poor.

The Constitution guarantees a criminal defendant the right to counsel.125 Furthermore, the Supreme Court ruled 
in Gagnon v. Scarpelli126 that state courts must determine whether appointment of counsel is necessary at probation 
and parole revocation hearings.

A recent decision by the Washington State Court of Appeals affirmed a defendant’s right to counsel at enforcement 
proceedings for payment obligations arising from his criminal sentences. In Washington v. Stone, James Stone 
appealed a trial court’s orders imposing jail time for his failure to make criminal justice debt payments. Stone was 
tried in Jefferson County, which has a policy of placing defendants who owe criminal justice debt on a “pay or 
appear” calendar and requiring them to defend themselves without appointment of counsel. The Court o f Appeals 
found that enforcement proceedings for criminal justice debt that can lead to incarceration are criminal in nature, 
not civil, and trigger the fundamental right to counsel. Furthermore, the court held that Stone’s due process rights 
were violated when he was charged with jail time without a finding as to his ability to pay.

Conduct Meaningful W illful Failure to Pay Determinations

The process of collecting criminal justice debt is difficult to decipher for those at its mercy.127 Courts have generally 
treated the concept of “willful failure to pay” as ill-defined and amorphous, exacerbating existing confusions. This 
lack of structure makes it easier for judges to act on a whim rather than investigate claims.

Advocates should consider researching and compiling local or state-based standards o f indigence, to help people 
prove an actual inability to pay.

There is also a lack of structure in the terms of an indigent person’s incarceration. According to a report in Washington 
state there were occasions when “incarceration was reported to be a sanction for nonpayment that in some cases 
increased [the indigent person’s] debt,” while “in other cases, serving time in jail was reported to have been a means of 
reducing [an indigent person’s debt.]”128 Finally, the collateral consequences associated with a willful failure to pay may 
include the loss of federal benefits upon the issuance of a bench warrant for people dependent upon these benefits.129

Rhode Island has a willful failure to pay statute listing a series of conditions that constitute prima facie evidence of 
a defendant’s indigency and limited ability to pay. These include qualification for or receipt of Temporary Assistance 
for Needy Families, Supplemental Security Income, public assistance, or food stamps. Outstanding court orders 
for other kinds of debt, such as outstanding restitution, child support payments, or outstanding payments for 
counseling resulting as a condition of sentence, also constitute prima facie evidence o f inability to pay.130
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key reform  5: Focus on rehab ilita tion  through Meaningful Workforce Development

D o lp h y  Jo r d a n , a 3 8 - y e a r - o ld  W ash in gton  State 

resid en t, was re leased  fro m  p r is o n  in  A p r i l  2 0 1 0  a fter 

b e in g  in carce ra te d  fo r  2 1  years. U p o n  release, M r.

Jo r d a n  fo u n d  out that h e h ad  ab o u t $ 2 8 0 0  in  c r im in a l 
ju stic e  debt to pay o ff . H e  becam e in vo lved  w ith  a 

n o n p ro fit  called  T h e  Post P r iso n  E d u c a tio n  P ro g ram  

in  Seattle , w h ich  h e lp ed  co n n ect h im  to ed u catio n al 
o p p o rtu n it ie s  an d  reen try  su p p o rt. M r . Jo r d a n  w orked  

two p a rt-t im e  jo b s , slept o n  h is m o th e r ’ s cou ch  to 

save ren t m on ey, p u rsu e d  a p o st-se c o n d a ry  degree as 
a stud ent, an d  m an aged  to pay o f f  h is debts in  a year.

" I t  was very s tre ss fu l... I ’ m  gettin g  released  a fter  a ll this 

tim e w ith  n o th in g , w ith  the stigm a o f  b e in g  a con victed  
fe lo n , an d  I ’ m  already startin g  ou t in  d e b t .  I was 

w illin g  to sacrifice  o th er th in gs ju s t  to pay that o ff . A n d  

that was m y u ltim ate  goal. I th in k  it has a b ig  im p act o n  pretty  m u ch  everyth in g  — I ’ m  
a lucky case because I rea lly  d id n ’t owe that m u ch  m o n ey  — b u t I ’ve h e ard  ou trageou s 

am ou n ts o f  m o n ey  an d  in terest that guys w o u ld  n ever be  able to pay o ff, n o  m atter 

w hat. A n d  [I] ju s t  d o n ’t get i t . ” 131

Meaningful community service and workforce development alternatives can provide people with the skills and 
experience necessary to obtain jobs while also allowing them to avoid the cycles o f debt, poverty, and re-incarceration 
that accompany criminal justice debt. Compulsory community service can interfere with employment or job 
training, but time-limited voluntary community service that is directly tied to job training and placement is a useful 
model for addressing criminal justice debt.

For those who cannot pay, statutes in several states currently provide for at least limited community service options.132 
However, courts often limit or altogether avoid their implementation, leaving many people without access to these 
options in practice. In Florida, for example, judges are permitted to convert statutory financial obligations into 
court-imposed community service for those unable to pay, but the courts seldom take advantage of this option. 
Only 16 of 67 counties converted any mandatory criminal debt imposed in felony cases into community service.133 
In Georgia, community service is generally only offered to offset particular categories of financial obligations, such 
as fines.134 This can leave poor people saddled with significant amounts of debt in other categories.

Even in states where community service alternatives or work programs are offered and implemented, poor program 
design can stymie potential rehabilitative effects. W hen community service is a mandatory alternative to paying 
fees and fines, defendants who are unable to pay and should be exempt from incurring debt are being coerced into 
community service that may actually hinder rehabilitation efforts, by interfering with time that could be spent 
looking for a job. Similarly, when community service alternatives are not paired with job training and placement 
programs, people are forced to spend time performing labor that could otherwise be spent looking for jobs or building 
skills that could result in employment. Finally, when community service is not a pre-set duration and is instead tied 
to an hourly wage, people facing thousands of dollars in criminal justice debt may end up performing community 
service indefinitely. Successful community service and workforce development models should be voluntary, focused 
on skill-building, and of a time-limited duration resulting in debt forgiveness.135
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Success Story: Massachusetts

The Clapham Set, a pilot program in Suffolk County, Massachusetts, shows how a voluntary workforce development 
program can encourage rehabilitation and financial independence. The founder o f the program, a former prosecutor 
named Robert Constantino, sought to address the myriad negative impacts that criminal justice debt has on people, 
and reform existing community service alternatives that did not address the underlying rehabilitative needs of poor 
participants. In collaboration with community partners and the Roxbury Division of the Boston Municipal Court, 
The Clapham Set offered young, unemployed men a curriculum designed to discourage underground employment, 
and encourage occupational skill development. The program helped participants work on a resume, complete job 
training, go on job interviews, and attend mental health or substance abuse counseling. In exchange for participation, 
they received credit towards outstanding court costs, fees and fines.136

The program collaborated with the Black Ministerial Alliance of Greater Boston, as well as StreetSafe Boston, two 
organizations already deeply involved with the local populations involved in the criminal justice system. Through 
persistent outreach efforts, it cultivated strong partnerships with local businesses that were potential employers for 
program participants. Participation in the program was entirely voluntary. People who obtained employment during 
the course o f the program were exempt from participation during hours that conflicted with their jobs, and were still 
eligible for credit towards their criminal justice debt.

Men enrolled in the program voluntarily, motivated by the opportunity to earn credit towards fines and fees that they 
would otherwise be unable to pay. The credit system incentivized them to maintain strong program participation. 
The court offered successful participants credit towards all financial obligations except restitution. Appropriate credit 
amounts were determined by judges on a case-by-case basis.

In its three-year pilot period, about 26 men went through the program. Eleven men completed the program and 
received full credit for the amount they owed. Others did not complete the class but received partial credit from 
the judge. About 20 found work during the course of the program, though a smaller number were able to maintain 
long-term employment. Only five of the 26 are known to have reoffended, which is promising considering that just 
over half of all people with prior convictions reoffend in the first three years in Massachusetts.137

The Clapham Set model emphasizes a few key elements that are crucial to a well-designed alternative to legal financial 
obligations: collaborations with various stakeholders in the system; community-based connections; and a focus on 
enhancing economic mobility. By involving judges, prosecutors, and correctional officers in the development phase 
of the program, it gained legitimacy and prominence in the courtroom. By partnering with local, community-based

programs, it capitalized on existing 
connections and trust networks within 
the community to help rehabilitate ex­
offenders. Finally, by making economic 
mobility its top priority, the program 
enhanced the employment prospects 
of its participants and helped them 
overcome the negative reentry impacts 
o f criminal justice debt.
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c o n c l u s i o n

States are increasingly forcing poor people to fund the criminal justice system. The imposition o f criminal justice debt 
is a short-sighted effort to generate revenue. These policies exact unforeseen costs on governments, communities, 
taxpayers, families, and the indigent people caught up in the system. Advocates can create meaningful solutions to 
the problem of criminal justice debt by challenging the unsound fiscal assumptions such policies are based upon, 
providing creative alternatives to incarceration and supervision, and building coalitions with other advocates who are 
fighting to reform such practices. Such reform-minded actions can stem the rising tide o f the new debtors’ prisons.
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EXECUTIVE SUMMARY
Across the country, millions of people have lost their licenses simply because they are too poor to pay, 
effectively depriving them of reliable, lawful transportation necessary to get to and from work, take children 
to school, keep medical appointments, care for ill or disabled family members, or, paradoxically, to meet 
their financial obligations to the courts. 

State laws suspending or revoking driver’s licenses to punish failure to pay court costs and fines are 
ubiquitous, despite the growing consensus that this kind of policy is unfair and counterproductive. Forty-
three states and the District of Columbia use driver’s license suspension to coerce payment of government 
debts arising out of traffic or criminal convictions. Most state statutes contain no safeguards to distinguish 
between people who intentionally refuse to pay and those who default due to poverty, punishing both 
groups equally harshly as if they were equally blameworthy. 

License-for-payment systems punish people—not for any crime or traffic violation, but for unpaid debts. 
Typically, when a state court finds a person guilty of a crime or traffic violation, it orders the person to  
pay a fine or other penalty along with other administrative court costs and fees. If the person does not 
pay on time, the court or motor vehicle agency can—and in some states, must—punish the person by 
suspending his or her driver’s license until the person pays in full or makes other payment arrangements 
with the court.

By cutting people off from jobs, license-for-payment systems create a self-defeating vicious cycle. A state 
suspends the license even though a person cannot afford to pay, which then makes the person less likely  
to pay once he or she cannot drive legally to work. The person now faces an unenviable choice: drive 
illegally and risk further punishment (including incarceration in some states), or stay home and forgo the 
needs of his or her family. In this way, license-for-payment systems create conditions akin to modern-day 
debtor’s prisons.  

Despite their widespread use, license-for-payment systems are increasingly drawing critical scrutiny from 
motor vehicle safety professionals, anti-poverty and civil rights advocates, and policymakers. New state-

MILLIONS OF DRIVERS ACROSS THE COUNTRY HAVE LOST THEIR  
DRIVER’S LICENSES BECAUSE OF COURT DEBT.

Although we do not have nationwide data, we know that the individuals whose licenses are currently 
suspended or revoked for failure to pay court debt number in the millions. Indeed, just five states account  
for over 4.2 million people:

»» 1.8 million Texans1

»» Almost 1.2 million North Carolineans;2*
»» 977,000 Virginians;3

»» 146,000 Tennesseans;4

»» 100,000 Michiganders;5

*Data from North Carolina include drivers suspended for failure to appear as well as failure to pay.
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based advocacy campaigns across the country have produced reforms by way of the courts, legislatures,  
and executive agencies.  

To provide national context for these efforts, we analyzed license-for-payment systems in all 50 states and 
the District of Columbia to generate conclusions about the prevalence and uses of license-for-payment.  

Our key findings include:
»» �43 states (and D.C.) suspend driver’s licenses because of unpaid court debt;6

»» �Only four states require an ability-to-pay or “willfulness” determination before a license can be 
suspended for nonpayment;

»» �19 states—almost 40% of the nation—have laws imposing mandatory suspension upon nonpayment  
of court debt; and,

»» �Virtually all states that suspend for unpaid court debt do so indefinitely, with rules that prevent 
reinstatement until payment is satisfied.

All over the country, people are struggling to earn a livelihood and meet the needs of their families while 
their licenses remain indefinitely suspended because of court debt they cannot pay. At a time of historic 
income and wealth inequality, states should urgently reexamine whether the policy’s immense costs to 
individuals, communities, and states overwhelm its benefits. At a minimum, license-for-payment states 
should review their policies to ensure their systems provide due process, with adequate safeguards in place 
to make certain no person is punished because of poverty.
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THE PROBLEM WITH LICENSE-FOR-PAYMENT

It is often said that driving is a privilege. But for most people, the ability to drive legally to jobs, medical 
appointments, places of worship, and the grocery store is no more a privilege than it is to work, eat, pray, 
and care for their families. Indeed, as the U.S. Supreme Court wrote nearly 50 years ago in Bell v. Burson, a 
driver’s license “may become essential in the pursuit of a livelihood.”7

Across the country, however, most states see the need to drive as a court debt collection opportunity: Pay 
what you owe, or else lose your license.  

These license-for-payment systems are unfair and harmful to individuals, needlessly perpetuate involvement 
with the criminal justice system, and are costly and counterproductive for states and communities.  
Without adequate safeguards to prevent people from being punished for their poverty, they may also  
be unconstitutional.

     
UNFAIR AND HARMFUL

License-for-payment systems have a disproportionate impact on low-income people. People in this group 
have fewer available resources to divert to paying court debt, and are therefore at greater risk of losing their 
licenses for nonpayment. While wealthier drivers have little difficulty covering court debt, people living 
paycheck-to-paycheck with little or no savings and families to support may not be able to pay in a lump sum 
or consistently make payments on installment plans.

People already on shaky financial grounds and saddled with court debt are likely to suffer a wide range of 
harms after losing the ability to drive legally.8 Unsurprisingly, driver’s license suspension is correlated with 
job loss9 and missed job opportunities.10 Without the ability to drive, most jobs are virtually inaccessible to 
people living in many of the country’s largest urban areas.11 Inaccessibility is likely to be an even larger issue 
in rural areas lacking public and other alternative transportation. Even if a workplace is just a short drive or 

A REAL EXAMPLE OF THE COURT DEBT CYCLE

Demetrice Moore is a certified nursing assistant (CNA) and mother of two children. In 2002, she was 
convicted of grand larceny, and sentenced to jail and to pay court costs, including the cost of the lawyer 
appointed to represent her because she was indigent. She served her jail time, but was unable to pay the 
court costs she owed, which resulted in the automatic suspension of her Virginia driver’s license. 

As a CNA, she had to drive extensively to care for elderly and disabled patients in their homes. 
Consequently, she was convicted several times for driving on a suspended license, and was jailed for that 
offense for 23 days in 2016. She stopped working as a CNA because of the required driving. Her court 
debt from the multiple convictions and accumulated interest ballooned to almost $4,500, and she could 
not afford the $100 per month payment plan offered by one of the courts. Having been stripped of her 
license for over a decade, Ms. Moore and the family she supports have been punished, far beyond the 
terms of her sentencing 15 years ago, because she is poor.
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bus ride away from the worker’s home, lacking a valid driver’s license can make getting to and from work or 
carrying out a job search far more time-consuming and unreliable. On average, commutes for people who 
use public transportation are about twice as long as commutes for people who drive.12 Jobs that cannot be 
accessed by public transportation at all may become entirely unreachable without unfailing support from 
friends or family.  

Transportation limitations aside, many jobs require a valid license, such as delivery services, commercial 
trucking, and operating forklifts and other construction equipment. Moreover, even when driving is not 
part of the job duties, many employers often ask whether job applicants have a valid driver’s license, viewing 
licensure as an indicator of stability and reliability.13  

In these ways, license-for-payment systems irrationally tend to deprive vulnerable people of the means by 
which they can pay their debts and take care of themselves and their families, and create a vicious cycle. 
People cannot afford to pay, so they lose their licenses. When they lose their licenses, they cannot legally 
drive to work, so they lose their jobs or cannot find jobs. Even those who find another job may experience 
a decrease in pay.14 All of these forces result in people being less likely to pay court debts, which can lead to 
additional court involvement. 

License-for-payment systems are also problematic because they result in enforcement disparities to the 
detriment of historically vulnerable groups. For example, recent data from California show a strong positive 
correlation by zip code between black populations and driver’s license suspension for nonpayment or 
nonappearance at related court hearings.15 In Virginia, too, data suggest black people disproportionately 
suffer driver’s license suspension for nonpayment.16 This group also appears to suffer a disproportionate rate 
of convictions for driving with a suspended license when the underlying suspension is due to nonpayment.17 
Similar disparities have been documented in Wisconsin.18  
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Jane gets a ticket for 
speeding to pick up her 
son from school. Jane is 
convicted and assessed 
court costs and fines.

She is released from jail with 
several convictions, more 
fines, no license, and no job. 
But she continues to drive 
and look for work to support 
her family.

Jane does not have 
access to public 
transportation, but 
needs to pay the rent 
for herself and her son. 
She continues to drive 
to work and is caught 
two more times.

Jane returns to court and 
is convicted of driving 
with a suspended license. 
She is assessed additional 
fines and costs.

Jane is pulled over for a 
minor traffic infraction, a 
broken taillight, that she 
can’t afford to fix. She is 
also charged with driving 
on a suspended license.

Jane does not pay in 
30 days, and her 
license is suspended.

Jane earns $7.25/hour 
and has no savings. 
After paying for rent, 
food, and utilities, 
she lacks the $50 
down payment 
required to establish 
a payment plan.

The third time that 
Jane is convicted of 
driving with a 
suspended license, she 
is sentenced to 10 days 
in jail. She is assessed 
additional fines and 
costs, including the 
cost of her court-
appointed lawyer.

DRIVER LICENSE

THE VICIOUS COURT DEBT CYCLE
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PROLONGED COURT INVOLVEMENT

Under license-for-payment policies, people struggling to satisfy court debt and reinstate their licenses 
are at heightened legal risk. Often, people who lose their driver’s licenses have to choose between losing 
their jobs (by not driving) and driving illegally in order to maintain employment. Faced with the choice 
between job loss and the risk of being pulled over, most people continue to drive.19 For a suspended driver, a 
routine traffic stop may turn into a prolonged police encounter. It can also result in vehicle impoundment. 
After a vehicle is impounded, police may conduct an administrative “inventorying” of its contents, which 
may expose the driver to more criminal liability if incriminating evidence is found. Drivers who receive 
convictions for driving with a suspended license may also face steep fines, more court costs, additional time-
based periods of suspension, or even mandatory incarceration.20 

Even if a person subject to a driver’s license suspension never suffers these penal consequences, the 
suspension largely confines the person to his or her home unless public or other transportation is available. 
This limitation on movement resembles house arrest or incarceration, especially in rural or other isolated 
areas. Thus, conditioning one’s lawful ability to drive on repayment functions as a hidden consequence 
of violating a traffic or criminal law, a footnote to the formal sentence that may be far more long-lasting, 
punitive, and destructive than the original penalty.

For many of these reasons, license-for-payment policies drew unflinching criticism from the United States 
Department of Justice in its exhaustive report on the abusive traffic and criminal court system in Ferguson, 
Missouri.21 There, the Department catalogued and condemned the discriminatory practices at play at 
all levels of the system, designed to prey upon low-income black residents by trapping them in a cycle of 
fees, fines, driver’s license suspension, and incarceration. These kinds of policies and practices exacerbate 
existing disparities by further limiting economic opportunities, along with increasing and prolonging 
exposure to criminal or traffic court penalties for these groups. Furthermore, they may heighten tensions 
between targeted communities and law enforcement as contact increases and trust deteriorates.

COSTLY TO COMMUNITIES

When courts are used as revenue generators and debt collection policies rest on the false assumption that 
everyone can afford to pay, communities suffer as well. From a fiscal standpoint, state and local officials 
often feel pressure to increase revenues. However, license-for-payment policies may be no more effective 
at enforcing the obligation to pay than other debt collection practices, such as garnishments or liens.22  
Additionally, critics have identified a host of hidden costs and consequences of license-for-payment policies 
that further call their effectiveness into question.23 States and localities must divert resources toward 
administering criminal and traffic systems that become even more pressured by an influx of suspended 
drivers and their ever-growing court debts.24 

Communities also suffer because of new threats to public safety from the costs of enforcing laws against 
driving with a suspended license. The number of drivers with suspended licenses due to court debt is 
shockingly large in many states—roughly 1 in 6 drivers in Virginia, for example.25 Stopping, citing, and 
potentially arresting a person for driving on a suspended license diverts police officers from focusing 
on dangerous driving behaviors and otherwise promoting public safety.26 Courts are forced to process 
additional cases.27 Jails house inmates who are guilty of nothing more than “driving while poor,” and 
communities bear these unnecessary costs.28
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UNCONSTITUTIONAL

In several states, civil rights advocates have filed lawsuits challenging the constitutionality of license-
for-payment laws.29 Essentially, these lawsuits contend that automatic license suspension violates the 
Due Process and Equal Protection Clauses by punishing people for their poverty. According to the U.S. 
Department of Justice, which filed a statement of interest in support of plaintiffs challenging Virginia’s 
automatic suspension statute, drivers have a fundamental “due process right to establish inability to 
pay” when a state or locality seeks to suspend driver’s licenses for nonpayment of court debt.30 Typically, 
violations of court orders are punished via contempt proceedings, and a person cannot be punished without 
a hearing to determine whether the violation was intentional. Without an ability-to-pay hearing, automatic 
license suspension is essentially a contempt proceeding—without the proceeding.    

From a practical standpoint, drivers are often blindsided by license suspensions for court debt. Many states 
do not provide meaningful opportunities for drivers to prevent or resolve a license suspension by showing 
inability to pay the underlying debt. Disturbingly, many states even require people to pay when their sole 
income is Social Security, TANF, or other need-based assistance.31 Because court debt can arise from traffic 
infractions or low-level misdemeanors that do not carry the possibility of a significant fine or jail time, many 
if not most low-income people proceed through court without the aid of lawyers. Drivers in this group likely 
do not know about the consequences for nonpayment and the available constitutional protections, and in 
any event are ill-positioned to assert them. Furthermore, as the U.S. Department of Justice observed, “in 
addition to being unlawful, to the extent that these practices are not geared toward addressing public safety, 
but rather toward raising revenue, they can cast doubt on the impartiality of the tribunal and erode trust 
between local governments and their constituents.”32

VIRGINIA’S AUTOMATED SYSTEM RAISES CONSTITUTIONAL CONCERNS 

In Virginia, roughly 65% of all outstanding suspension and revocation orders result from unpaid court debt. 
In fact, nearly one million Virginia drivers have licenses suspended for nonpayment of court debt.33 Virginia 
is one of 19 states in which driver’s license suspension is a mandatory consequence for nonpayment. State 
law does not allow for an ability-to-pay determination prior to suspending the debtor’s license. Virginia’s 
system is also highly automated. In almost all jurisdictions, court computer systems electronically transmit 
a record of nonpayment to the Department of Motor Vehicles (DMV) shortly after the payment due date. 
Upon receiving this record, DMV immediately flags the license as suspended. For these reasons, Virginia’s 
automatic and mandatory license-for-payment system is highly problematic under the Due Process and 
Equal Protection Clauses. Its system lacks adequate checks against suspensions that result from inability to 
pay and, as a result, punishes people simply for their poverty.34
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FINDINGS

We reviewed statutes governing licensing consequences for nonpayment of court debt in all 50 states  
and the District of Columbia.35 A detailed state-by-state analysis is compiled in Appendix A to this report.  
We found:

1.	 License-for-payment systems are ubiquitous.

Almost all states suspend driver’s licenses because of unpaid court debt despite the harms this practice 
inflicts on both individual debtors and their communities. Forty-three states and the District of Columbia 
use driver’s license suspension to enforce court debt. Three other states have laws that prevent renewals for 
expired driver’s licenses in some cases of unpaid court debt.36  Only four states—California,37 Kentucky, 
Georgia, and Wyoming—do not suspend for unpaid court debt at all.

2.	 License-for-payment systems punish people just for being poor.

Troublingly, in 40 states, driver’s licenses may be suspended without regard to the driver’s ability to pay at 
the time of suspension. Only four states—Louisiana, Minnesota, New Hampshire, and Oklahoma—require 
a determination that the person had the ability to pay and intentionally refused to do so.

3.	 In many states, driver’s license suspension is a mandatory consequence anytime a person does not 
pay court debt on time.

Nineteen states—almost 40% of the nation—have rules that require driver’s license suspension following 
a missed court debt payment deadline. Of these states, only New Hampshire requires a court to first 
determine that the debtor has the ability to pay; suspension is mandatory if a court determines the debtor 
has the ability to pay.38  
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In 24 other states and the District of Columbia, driver’s license suspension laws contain technical provisions 
permitting discretion. However, anecdotally, practitioners report that these “discretionary” suspensions may 
actually occur without much deliberation, or even without human intervention at all. As state governments 
modernize methods of internal communication and link their agency databases, suspensions in these states 
become even easier to automate and routinize. In reality, the discretion afforded by state law may just 
be an empty promise, replaced by bureaucracies that instead produce driver’s license suspensions just as 
mechanically as the 19 states with laws requiring them for nonpayment.

4.	 Suspensions for nonpayment are typically indefinite.

Of the 44 jurisdictions that suspend driver’s licenses for unpaid criminal or traffic court debt, 39 do so 
indefinitely. In other words, in these states, driver’s licenses remain suspended until the state is satisfied 
concerning payment, or until statutes of limitation on debt collection rules prevent the state from pursuing 
debts any longer.39 Only five states—Idaho, Minnesota, New Mexico, Vermont, and Wisconsin—have laws 
limiting the length of these suspensions.

5.	 Licensing consequences are not confined to debts for traffic-related convictions.

Although most jurisdictions (29 states and D.C.) employ license-for-payment systems to punish nonpayment 
of debt incurred for traffic convictions only, more than one-quarter (14) of states suspend licenses for 
nonpayment of both traffic and criminal court debt.41

Of the 14 states that apply license-for-payment to both traffic and criminal justice debt, five—Delaware, 
Florida, Maine, Michigan, and Virginia—employ mandatory indefinite suspension without regard to  
ability to pay.    

REINSTATEMENT FEES

Once a person’s license is suspended, they typically must pay reinstatement fees—on top of monies owed to 
the courts—in order to get their license back. Reinstatement fees can be hefty:

»» Alabama: $100
»» Michigan: $125 (+ $500 Driver Responsibility Fee if convicted of driving while suspended)
»» New Hampshire: $100
»» Nebraska: $125
»» Virginia: at least $145
»» Washington: $129

In Virginia, drivers suspended for safety reasons can often reinstate their licenses faster than those 
suspended for nonpayment. For example, a person convicted of reckless driving risks no more 
than a six-month suspension of his or her license,40 while a suspension for failure to pay commonly 
lasts for years.
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CONCLUSION AND RECOMMENDATIONS
Enforcing debts against people who can’t afford to pay puts them in a perpetual state of punishment.45  
They can never atone, especially compared to wealthier people who can just write a check and be back  
in good standing.

Given the devastating fallout from systems that condition driver’s licenses on court debt repayment—the 
everyday and abstract harms inflicted upon human beings, communities, and governments—decision-
makers ought to abandon them in favor of existing civil means of collecting debts. Some states already 
pursue unpaid court debts without resorting to driver’s license suspension,46 eliminating the danger that 
vulnerable people will lose a critical means of supporting themselves and their dependents because of 
inability to pay.

There is an emerging consensus that driver’s license suspension is a misguided and counterproductive tool 
for collecting court debt. The American Association of Motor Vehicle Administrators (AAMVA) has 
stated that driver’s license suspension should not be used for punishing social non-conformance, but should 
instead be limited to taking dangerous drivers off the road.47 Similarly, the U.S. Department of Justice has 
written that such suspensions “raise significant public policy concerns” and that governmental authorities 
should “avoid suspending driver’s licenses as a debt collection tool, reserving suspension for cases in which it 
would increase public safety.”48 

Several states have taken steps to reduce or eliminate the use, or impact, of court debt suspensions. 
In addition to California’s decision to cease suspending additional licenses for court debt (see below), 
Colorado earlier in 2017 amended existing law, reducing the misdemeanor of driving on a suspended license 
(punishable by up to six months of jail time) to a traffic infraction carrying no jail time in cases where the 
license was suspended due to court debt.49 Likewise, these counterproductive suspension policies are gaining 
attention from a broad range of advocates and receiving strong bipartisan scrutiny—groups as diverse as the 
ACLU and legal aid organizations to Right on Crime50 and the Institute for Justice51 have recognized that 
these laws need to change.

ADVOCATES WIN REFORMS TO CALIFORNIA’S FAILED  
LICENSE-FOR-PAYMENT SYSTEM
In June 2017, California ended its license-for-payment system. AB 103, which took effect July 1, 2017, bans 
driver’s license suspension for outstanding traffic fines going forward.42 This policy change came on the 
heels of coordinated advocacy by Back on the Road California and its affiliated organizations, including 
litigation brought on behalf of suspended drivers by ACLU of Northern California, Bay Area Legal Aid, 
Lawyers’ Committee for Civil Rights of the San Francisco Bay Area, Legal Services for Prisoners with 
Children, Pillsbury Winthrop Shaw Pittman LLP, and Western Center on Law & Poverty. Litigation 
remains pending, however, because the parties dispute whether reforms provide relief to the hundreds of 
thousands of drivers who suffered under the discarded policy.43

Governor Jerry Brown wrote, in endorsing reform, that license-for-payment suspension “places an undue 
burden on those who cannot afford to pay. . . . Often, the primary consequence of a driver’s license 
suspension is the inability to legally drive to work or take one’s children to school.”44
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States and localities opting to maintain these systems must bring them into compliance with the U.S. 
Constitution by developing enough internal checks to ensure that no one is punished for his or her poverty. 
No license should be suspended without: notice of the alleged default; an opportunity to be heard as to 
whether such default was intentional or was instead due to financial inability, incapacity, or some other 
reason; and a judicial determination that the default was willful. Given the consequences that flow from 
these proceedings, states should provide lawyers for these ability-to-pay determinations. 

In turn, state executive agencies should monitor civil rights consequences of license suspension for 
nonpayment, seeking out any disparities based on race and economic status. They should also work across 
agencies to identify unnecessary barriers to driver’s license reinstatement. For example, driver’s license 
reinstatement fees52 should be reasonable in light of ability to pay, with flexible options such as installment 
or deferred payment plans.

More broadly, states and localities should also carefully reevaluate existing rules on court costs and fines, 
and explore alternative programs. They should reconsider relying so heavily on so-called “user fees” to fund 
their court systems. Indeed, setting aside concerns about how revenue generation may taint the possibility 
of dispassionate justice, much of the debt that court systems assess may never result in actual revenue.53 
At a minimum, courts should tailor costs to align with a person’s ability to pay by engaging a defendant in 
a colloquy regarding his or her financial position, broadly conceived to include all reasonable and regular 
expenses for self and dependents. As it concerns fines, courts should also explore non-traditional sentencing 
options such as community service, day fines,54 and enrichment or skill-building programs.55 Courts should 
have a role in setting fair penalties that take into account people’s ability to pay, but they should not have 
ongoing responsibility for collecting debts.56   

When driver’s license suspension is an automatic, mandatory, and indefinite consequence for missing a 
payment deadline for any reason—as it is in many states—drivers living paycheck-to-paycheck or relying on 
public assistance because of disability or poverty are particularly at risk. Since virtually all of these systems 
also lack built-in safeguards to prevent suspensions against drivers who simply do not have the means to 
pay on time, they arbitrarily and unapologetically equate poverty with defiance.  Most states are set up 
to suspend the license first and leave the driver to sort it all out afterwards. Low-income people thrown 
into this system are trapped in a perpetual state of indebtedness to the state, stripped of the very means 
they would use to generate the resources needed to clear the debt, and in a far worse position to care for 
themselves and their families. 
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https://storage.googleapis.com/vera-web-assets/downloads/Publications/the-price-of-jails-measuring-the-taxpayer-cost-of-local-incarceration/legacy_downloads/price-of-jails.pdf
http://ebclc.org/wp-content/uploads/2016/11/Hernandez-et-al-v.-CA-DMV-Complaint.pdf
http://ebclc.org/wp-content/uploads/2016/11/Hernandez-et-al-v.-CA-DMV-Complaint.pdf
http://equaljusticeunderlaw.org/wp/wp-content/uploads/2017/08/1-Complaint.pdf
https://csgjusticecenter.org/wp-content/uploads/2013/07/2011-12-COSCA-report.pdf
http://www.ebudget.ca.gov/FullBudgetSummary.pdf
https://www.usatoday.com/story/opinion/2017/02/21/driver-license-suspension-court-debt-reform-column/98016910/
https://www.usatoday.com/story/opinion/2017/02/21/driver-license-suspension-court-debt-reform-column/98016910/
https://www.justice4all.org/wp-content/uploads/2017/08/22-Amicus-Institute-for-Justice.pdf
https://www.dmv.virginia.gov/webdoc/pdf/dmv201.pdf
https://www.dmv.virginia.gov/webdoc/pdf/dmv201.pdf
http://www.justice4all.org/wp-content/uploads/2014/12/APA-Report-CourtsAccountsReceivableSR2012.pdf
http://www.justice4all.org/wp-content/uploads/2014/12/APA-Report-CourtsAccountsReceivableSR2012.pdf
https://www.ncjrs.gov/pdffiles1/nij/grants/230401.pdf
https://www.brennancenter.org/sites/default/files/legacy/publications/Criminal%20Justice%20Debt%20Background%20for%20web.pdf
https://www.brennancenter.org/sites/default/files/legacy/publications/Criminal%20Justice%20Debt%20Background%20for%20web.pdf
http://www.ncsc.org/~/media/Images/Topics/Fines%20Fees/BenchCard_FINAL_Feb2_2017.ashx
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APPENDIX A
STATE-BY-STATE ANALYSIS OF LICENSE-FOR-PAYMENT LAWS

Jurisdiction

License 
suspensions 
for 
nonpayment 
of court debt

Does state 
law require 
consideration 
of ability to 
pay before 
suspension?

Is suspension 
mandatory or 
discretionary?1

Time between 
payment deadline 
and suspension of 
license2

Duration of 
suspension3 Primary legal citation

Alabama Yes  No Discretionary 0 - 30 days Indefinite A.R.Cr. P. Rule 26.11(i)(3)

Alaska Yes  No Discretionary 0 - 30 days Indefinite Ak. St. § 28.15.181(g)

Arizona Yes  No Discretionary 0 - 30 days Indefinite A.R.S. § 28-1601(A)

Arkansas Yes No Discretionary 0 - 30 days Indefinite A.C.A.S. § 16-13-708

California No N/A N/A N/A N/A N/A

Colorado Yes  No Mandatory 0 - 30 days Indefinite C.R.S.A. § 42-2-122

Connecticut Yes  No Mandatory 0 - 30 days Indefinite C.G.S.A. § 14-140

District of 
Columbia Yes  No Discretionary 0 - 30 days Indefinite 18 D.C.M.R. § 304

Delaware Yes No Mandatory 0 - 30 days Indefinite 21 Del. Code §§ 2731(b); 2732(b)

Florida Yes No Mandatory 0 - 30 days Indefinite
Fla. Stat. Ann. §§ 322.245; 
322.251

Georgia No N/A N/A N/A N/A N/A

Hawaii No% N/A N/A N/A N/A N/A

Idaho Yes  No Discretionary 0 - 30 days Definitea Id. Code § 49-1505

Illinois No%^ N/A N/A N/A N/A N/A

Indiana Yes  No Discretionary 0 - 30 days Indefinite
In. Code §§ 9-30-3-8, 9-30-11-3, 
9-30-11-4, 9-30-11-5

Iowa Yes  No Mandatory More than 30 days Indefinite I.C.A. § 321.210a

Kansas Yes  No Mandatory More than 30 days Indefinite Kan. Stat. Ann. § 8-2110

Kentucky No N/A N/A N/A N/A N/A

Louisiana Yes~ Yes Discretionary More than 30 days Indefinite

Act of June 15, 2017, No. 260, 
art. 885.1 2017 La. Sess. Law 
Serv.

Maine Yes No Mandatory 0 - 30 days Indefinite
14 M.R.S. § 3141; 29-a M.R.S. § 
2608 

Maryland Yes N/A Discretionary 0 - 30 days Indefinite Md. Code, Trans. § 27-103

Massachusetts Yes  No Mandatory More than 30 days Indefinite M.G.L.A. 90C § 3

Michigan Yes No Mandatory 0 - 30 days Indefinite M.C.L.A. § 257.321a

Minnesota Yes  Yes Discretionary 0 - 30 days Definiteb Minn. St. Ann. § 171.16

Mississippi Yes@  No Discretionary 0 - 30 days Indefinite Miss. Code Ann. § 63-1-53

Missouri Yes  No Mandatory More than 30 days Indefinite Mo. Ann. St. § 302.341

Montana Yes No Discretionary 0 - 30 days Indefinite M.C.A. § 61-5-214

Nebraska Yes  No Mandatory More than 30 days Indefinite Neb. Rev. St. § 60-4, 100

Nevada Yes No Discretionary 0 - 30 days Indefinite N.R.S. §§ 176.064, 484A.900

    Suspensions for nonpayment of traffic court debt only
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New Hampshire Yes Yes Mandatory 0 - 30 days Indefinite N.H. Rev. St. § 263:56-a

New Jersey Yes No* Discretionary 0 - 30 days Indefinite N.J.S.A. §§ 2B:12-3,  39:4-139.10

New Mexico Yes  No Discretionary 0 - 30 days Definitec N.M.S.A. § 66-5-30 

New York Yes  No Discretionary More than 30 days Indefinite N.Y. Veh. & Traf. § 510(4-a) 

North Carolina Yes  No Mandatory More than 30 days Indefinite N.C.G.S.A. §§ 20-24.1, 20-24.2

North Dakota Yes  No Discretionary 0 - 30 days Indefinite
N.D.C.C. §§ 39-06-32, 39-06-33, 
39-06-35

Ohio Yes  No Discretionary 0 - 30 days Indefinite Oh. Cd. Ann. § 4510.22

Oklahoma Yes  Yes Discretionary 0 - 30 days Indefinite
22 Okl. St. Ann. § 983, 47 Okl. St. 
Ann. § 6-206 

Oregon Yes  No Discretionary 0 - 30 days Indefinite O.R.S. § 809.210 

Pennsylvania Yes  No Mandatory 0 - 30 days Indefinite 75 Pa. C.S.A. § 1533

Rhode Island Yes  No Discretionary 0 - 30 days Indefinite RI ST § 31-11-25

South Carolina Yes  No Discretionary 0 - 30 days Indefinite S.C. Code Ann. § 56-25-20

South Dakota Yes  No Discretionary 0 - 30 days Indefinite S.D.C.L. § 32-12-49

Tennessee Yes No Mandatory 0 - 30 days Indefinite
Tenn. Code Ann. §§ 40-24-
105(b), 40-24-104(b)

Texas No% N/A N/A N/A N/A N/A

Utah Yes No Discretionary 0 - 30 days Indefinite
U.C.A. § 53-3-221; U.A.C. 
R708-35

Vermont Yes  No Mandatory 0 - 30 days
Definited

4 V.S.A. § 1109

Virginia Yes No Mandatory 0 - 30 days Indefinite Va. Code Ann. § 46.2-395

Washington Yes  No Mandatory More than 30 days Indefinite
R.C.W.A. §§ 46.20.245, 
46.20.289  

West Virginia Yes No Mandatory More than 30 days Indefinite
W. Va. Code §§ 17B-3-3a, 
17B-3-3c 

Wisconsin Yes  No Discretionary 0 - 30 days Definitee Wi. St. § 345.47, 800.095

Wyoming No N/A N/A N/A N/A N/A

1: �“Mandatory” means driver’s license suspension is a required consequence for nonpayment of traffic and/or criminal court debt, subject in some states to a finding 
of willfulness. “Discretionary” means driver’s license suspension may follow nonpayment of traffic and/or criminal court debt, within the discretion of the court or 
motor vehicle agency. According to anecdotal reports from local practitioners we consulted, many states and localities regularly apply suspensions automatically 
even though it is not required by law.

2: �Jurisdictions vary considerably with respect to the timing of a driver’s license suspension following a missed payment deadline. For simplicity and ease of 
reference, we separated this information into two broad categories. In general, states in the “more than 30 days” category have policies causing a person to lose his 
or her driver’s license within 60 to 90 days of a missed payment deadlines. 

3: �“Indefinite” means subject only to limitations on collections for purposes of enforcing money judgments. These periods may be incredibly long. For example, in 
Virginia, court debt is collectable for at least 10 or 20 years depending on the court from which it originated. Va. Code § 19.2-341.

~: Suspensions for nonpayment of felony criminal court debt only
:̂ �In Chicago, licenses may be suspended for nonpayment of 10 or more parking tickets.  Driver’s License Suspension, City of Chicago,  

available at https://www.cityofchicago.org/city/en/depts/fin/supp_info/revenue/boot_tow_information/driver_s_licensesuspension.html  
(last visited Sept. 2, 2017).

%: �Nonpayment of court debt may prevent the debtor from renewing the driver’s license if it expires. However, under Texas’ “Driver Responsibility Program” (DRP) 
certain traffic offenses carry surcharges imposed by the Department of Public Safety in addition to court-imposed costs and fines.  If a person required to pay a 
DRP surcharge does not pay on time, his or her driver’s license is automatically suspended.” Texas Appleseed, Pay or Stay:  The High Costs of Jailing Texans for 
Fines & Fees (February 2017), available at https://www.texasappleseed.org/sites/default/files/PayorStay_Report_final_Feb2017.pdf (last visited Sept. 15, 2017).

@: �Pursuant to a settlement agreement, as of January 2017 the Mississippi Department of Public Safety has rescinded its policy of suspending licenses for failure to 
pay fines under Miss. Code Ann. § 63-1-53.

a: 90 days max, but license may not be reinstatement until court debt satisfied
b: 30 days or until court notifies motor vehicle agency that the debt has been paid
c: 1 year or until amount due is paid, whichever is earlier (but motor vehicle agency has discretion to extend indefinitely)
d: 30 days or until debt satisfied, whichever is earlier
e: maximum 1 year

https://www.cityofchicago.org/city/en/depts/fin/supp_info/revenue/boot_tow_information/driver_s_licensesuspension.html
https://www.texasappleseed.org/sites/default/files/PayorStay_Report_final_Feb2017.pdf
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